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Current Topics. 
The Serjeant-at-Arms. 


THE curious in such matters may have observed that the 
form of the announcement of the appointment of The Honour- 
able Sir Hexpert Mrape-FETHERSTONHAUGH as the new 
Serjeant-at-Arms envisages the possibility of there being a 
temporary vacancy in the office of Lord Chancellor, seeing 
that it states the duty of this official is to “ attend the Right 
Honourable the Lord Chancellor, Lord Keeper, or Lord 
Commissioner for the Great Seal of Great Britain for the time 
being.” In the past it has occasionally happened that the 
Great Seal has been temporarily entrusted to an officer of 
State during a vacancy in the chancellorship, sometimes with 
limited powers. In one of his poems Gray, the poet, makes 
humorous reference to the Lord Keeper when, in the antique 
mansion house of Stoke Poges— 

‘My grave Lord Keeper led the brawls 

The seals and maces danced before him.”’ 
The last instance of a Lord Keeper being appointed was 
Sir Ropert HENLEY, afterwards THE Fart or NoRTHINGTON, 
but he was advanced to the Chancellorship on the accession 
of Georce III. At other times several persons have been 
nominated to execute jointly the office of Lord Chancellor. 
When this was done it was said that the Great Seal was put 
in commission, the latest instance of recourse being had to this 
arrangement being in 1850, when Lorp LANGDALE, Sir 
LANCELOT SHADWELL and Sir Rospert Monsey Roursg, were 
appointed Commissioners, and they continued to act till the 
—_— of Lorp Truro as Lord Chancellor a month 
ater. 


Legal Pedigrees. 

Durine the hearing of an appeal in the House of Lords 
last week, an important judgment, delivered many years ago 
by Lord Justice A. L. Smrra being cited, Lorp ATKIN incident- 
ally remarked that that very learned Lord Justice was “ my 
grandfather in the law,” adding, by way of explanation, that 
he, the noble and learned Lord, “had been a pupil of Mr. (after- 


2 








wards Lord Justice) Scrurron, who, in his legal youth, had 
been a pupil of A. L. Smira. The tracing in this way of the 
legal pedigrees of great lawyers is a matter of considerable 
interest on many grounds, illustrating among other things how 
the torch of legal learning is handed down fron one generation 
to another. The subject, it may be recalled, had a profound 
interest for Lorp CampBELL, who in his “* Lives of the 
Chancellors,” traces his juristic pedigree back through the 
renowned Mr. Tripp, beloved of Urtan Herp, to Serjeant 
RUNNINGTON, and still further back, to Tom Warren, who 
is said to have been the great founder of the special pleading 
race. CAMPBELL added that he, in his turn, handed down a 
knowledge of the science of pleading to his pupils, Davip 
Dunpas, who became Solicitor-General, and to HbpWaARD 
VauGHAN WILLIAMs, who was appointed a judge of the Court 
of Common Pleas in 1846, and he, again, in his turn, handed 
down his juristic learning to his son, the late Lord Justice 
VAUGHAN WILLIAMS. 


Right of Audience in County Court. 

READERS will recall that under s. 86 of the County C ourts 
Act, 1934, which re-enacts earlier legislation on the subject, 
the right of audience in the county court is restricted tu the 
parties themselves, barristers retained on their behalf, solicitors 
acting generally in the proceedings (but not a solicitor retained 
as an advocate by a solicitor so acting) and “* any other person 
allowed by leave of the court to appear instead of any party,” 
such person being prohibited from receiving remuneration 
under s. 185 of the Act. No one familiar with county court 
proceedings will question the wisdom of the very wide terms 
in which the foregoing section is drafted, but it is clear that 
constant vigilance is required if the evils attendant upon 
solicitors’ work being performed by persons professionally 
unauthorised or unqualified so to act are to be avoided. 
As the subject is necessarily one of considerable interest 
to our readers, reference may be made to a recent example 
of the exercise of the judicial discretion conferred by the 
section. In an action brought by a commission agent for the 
recovery of a debt, a member of a firm of accountants appeared 
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and explained that his firm was, and had been for years, the 
collecting agent for the plaintiff, but had not bought the debt, 
being paid commission and costs. The firm was empowered to 
collect the account and had never been challenged before. The 
learned county court judge stated that it was a question for him 
to consider whether he would give leave to appear in that 
court. Why should not the plaintiff employ a solicitor ? 
To the answer: “ We instructed first,” the judge 
observed : ‘‘ Why should a firm of accountants do solicitors’ 
work? You are not parties to the proceedings.” It was 
stated on behalf of the defendant that the Was a 
substantial one in which the Gaming Act would be pleaded 
and in which legal assistance on the other side might be very 
useful to the court. His Honour said that an important 
principle was involved and he could not allow the repre- 
sentative of the firm of accountants to take the proceedings. 
The case was accordingly adjourned for a month. 


were 


case 


Poor Persons Procedure: Report for 1938. 

THE annual report of The Law Society for 1938 points to a 
material increase in the number of applications received 
during the year, compared with the previous year, in 
of almost The work of the 
mittees, it is Indicated, has increased to the extent of three, 
four, and even, in one or two instances, five times that of the 
previous year, the largest proportion of these increases having 
heen in respect of desertion cases. In London, for example, 
no fewer than 6,737 applications for certificates were lodged, 
compared with 2,947 in the previous year. To deal with this 
emergency not only has it been necessary for the London 


he 
iit 


case every committee. com- 


committees on many occasions to meet twice each week instead 
of once as in previous years, but individual members of thi 
committees have expedited the work by interviewing 
applicants, taking notes of their cases and reporting upon 
them. As a result, it is stated, the London committees have 
been able to keep abreast of the work as it has come in, and 
can be said now to have overcome the initial rush of applica- 
tions. 
severe and has been met in the same determined spirit. A 
provincial committee which has been put to what is described 
as quite a lot of unnecessary trouble by applicants who have 
been refused certificates complaining to the Lord Chancellor 
or to their local member of Parliament hopes that these 
complaints will be discontinued. The Council of The Law 
Society expresses a desire to emphasise its sense of gratitude 
to the committees and their honorary secretaries, and the 
conducting solicitors and barristers who have assisted, for 
their support during the past year. It is stated that out of 
the total 2,440 of poor persons proceedings begun in 1937, 
2,216 cases, of which 2,145 were matrimonial, were successful. 
Three poor person appellants were successful in the Court 
of Appeal, four were successful in the Chancery Division, 
sixty-two in the King’s Bench Division, and two in the 
Probate Court. Altogether only fifty were unsuccessful in 
all Divisions of the Court. 1,308 poor persons matrimonial 
causes were tried at the Assizes, and petitions filed in the 
District Registries numbered 1,300. Forty-two per cent. of 
the divorce cases disposed of during the year were poor 


persons cases. 


Pressure in the provinces has been proportionately 


Limited Certificates. 

THE report makes reference to the decision in Halls v. Halls, 
82 Sox. J. 1030, and to the practice which is followed 
in consequence. It may be remembered that in that case a 
wife respondent to a divorce suit, who denied the charge of 
adultery obtained a certificate under Ord. XVI, r. 23 (3) (6), 
admitting her to defend as a poor person, but limited to such 
proceedings as were necessary to enable her to obtain security 
for costs. She applied for security under the Matrimonial 
Causes Rules, 1937, r. 74 (3), and an order was made on the 
footing that she would be carrying on the rest of the proceed- 
ings with the benefit of the Poor Persons Rules, and that a 


being 





further certificate would be granted to enable her to do so. 
The Court of Appeal held that this was wrong. Prima faci 
the husband, who was not suing as a poor person, had to 
provide for the costs of his wife, and there was no reason why 
she should be deprived of the usual order. The security to be 
found was fixed at £25 (see Smith v. Smith [1920] P. 206) 
In consequence of this decision the report indicates that the 
Registrars of the Principal Registry have decided that in 
future in limited certificate cases the following practice will 
be adopted. If the poor person applicant for security intends 
to seek an extension of the certificate and her solicitor satisfies 
the Registrar that an order for security on a paying basis 
will not be enforceable, the application for security will be 
adjourned to await the result of the application to extend the 

Otherwise in limited certificate cases the Registrar 
will make an order for security on the footing that the case 


will proceed as a paying case. 


certificate. 


Control of Riding Establishments. 
THe Riding Establishments (Registration and Inspection) 
which was recently read a second time in the House of 
is designed to introduce a system of control with 
» to riding schools—the number of which has greatly 
| in the past few years—by rendering it imperative 
for anyone keeping such an establishment to apply for regis 
tration to the local authority and by enlarging the existing 
of Lieut.-Commander TUFNELL, who 
| the second reading, emphasised the need of the measure 
timated that the results of visits paid by an experienced 
horseman to 150 riding schools in the Midlands and the South 


t 43 per cent. were found to be good, 32 per cent. 


inspection. 
J 


powers 


mover 


Was tha 


indifferent, and 25 per cent. thoroughly bad. The measure 
was seconded by Captain HetLGers, who introduced a 
similar Bill—the results of the examination of which by 
persons concerned are embodied in the present Bill—last 


year, and who stated that the Bill had the co-operation of 
almost all the principal societies connected with the welfare 
of the horse, in particular, the National Horse Association, 
R.S.P.C.A., and the Institute of the Horse, and also had 
the support of the Royal Veterinary Medical Association, and 
Mr. Lioyp, Under-Secretary, 


the 


the veterinary profession. 


th 

Home Office, doubted whether the existence of the evils which 
the Bill was designed to remedy justified the degree of regula- 
tion proposed. He drew attention to the very considerable 
powers available under the Protection of Animals Act, 191i, 


but recognised the difficulty arising from the absence of powers 
into riding establishments for the purpose of finding 


ot entry 


out whether offences are being committed. The House, 
he said, might wish to consider whether the needs of the case 
might not be met by provisions on the basis of sub-cl. (3) (a) 


of cl. | of the Bill, dealing with the powers of local authorities 
iorise duly qualified veterinary surgeons to inspect 
riding establishments, and cl. 4 (1), dealing with obstruction 
of inspection. These, it was said, would seem to be sufficient 
to allow local authorities to deal with cases of riding horses 
in an unfit condition or keeping horses in a neglected condition 
under the general law against cruelty to animals. Thesé 
proposals were practical means of dealing with the difficulty 
which existed without invoking elaborate statutory 
provisions to meet the extent of the evil, and it was suggested 
that the Bill might be amended on those lines in committee 
It was stated that if the Bill were given a second reading, 
the promoters would give every consideration in committee 


too 


to the points which had been raised. 


Toll Bridges. 

Section 53 of the Road Traffic Act, 1930, makes provision 
for the transfer of toll bridges and toll roads to the highway 
authorities, either by agreement or under a notice to treat 
(2) (6) of the section the right to take tolls 
such transfer in the council concerned, but it is 
provided that such right shall continue to be exercisable for 
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such number of years only as may be allowed by the Minister 
of Transport in the particular case. Mr. BurGrn was recently 
asked, in the House of Commons, in how many instances 
since the Act was passed these facilities had been used with 
the approval of the Ministry in connection with the freeing 
of toll bridges and whether, in view of the present restriction 
upon funds available for road improvement, he would co- 
operate with highway authorities in arranging for the freeing 
of remaining toll bridges by permitting the authorities. 
under the foregoing paragraph, to recoup part of the cost 
involved by taking the tolls themselves for a limited period 
after purchase. Mr. Buran replied that since 1930, nineteen 
toll bridges had been purchased with the assistance of grants 
from the Road Fund with a view to being freed from tolls, 
but in no instance had the facilities under the section been 
He intimated, however, that he was prepared to 
be 


used. 
consider on their merits any proposals which might 
submitted to him by highway authorities in connection with 
the freeing of remaining toll bridges. It is, perhaps, somewhat 
surprising that advantage has not been taken of these 
provisions and it will be of some interest to see whether the 
ventilation of the matter has any practical result. 


Ribbon Development. 

Tue Minister of Transport recently made an interesting 
statement concerning the extent to which the powers conferred 
upon local authorities by the Restriction of Ribbon Develop- 
ment Act, 1935, have been utilised. Readers will remember 
that roads which were “ classified ’’ on 17th May, 1935, became 
subject to the Act (s. 2 (1)). The effect of this provis'on was 
to bring within control some 43,000 miles of road. Highway 
authorities were, however, empowered by resolution approved 
by the Minister of Transport to bring any road within the 
restrictions applying to classified roads (ibid., s. 2 (2)), and 
according to the statement just referred to, some 29,000 miles 
of road, mainly in rural areas, have been brought within 
the restrictive provisions of the Act by this means. While 
the main consideration, it is said, is the safety and convenience 
of traflic, the adoption of these restrictions has also given 
highway authorities power to ensure that development 
shall be in keeping with the natural beauties of the countryside. 
The Surrey hills, the Cotswold country, the Wye Valley and 
the Peak District are instanced as examples of localities 
which have benefited from the provisions of the Act in this 
way. It is stated that of the 600 appeals to the Minister 
against refusal of the highway authorities to give consent to 
development plans, about 100 have been successful, and that 
the Minister’s decisions show that in every case where the 
proposed development has threatened the existence of some 
beauty spot he has not hesitated to uphold the action of the 
council concerned. The importance to property owners 
and others of the results of these appeals has led to the 
periodical issue of a review of them and a second volume was 
recently published by H.M. Stationery Office. 


Local Government Superannuation: Appointed Day. 

ATTENTION may be drawn to the fact that Ist April is 
the “ appointed day ’’ under the Local Government Super- 
annuation Act, 1937, the purpose of which is “to make 
further and better provision with respect to the payment of 
superannuation allowances and gratuities by local authorities 
aud certain statutory undertakers, and with respect to the 
persons entitled to participate in the benefits of a local 
authority’s superannuation fund or scheme.” The elaborate 
provisions of the Act cannot, of course, be indicated even in 
summary form here, but it may be convenient to recall that 
frequent reference has been made in these columns to Rules, 
Circulars, ete., which have from time to time been made or 
issued in connection with the Act (see 82 Sox. J., 63, 534, 555, 
702; and 83 Sox. J. 102), and to decisions of the Minister of 
Health thereunder (see 82 Sou. J. 899, 959, 999, 1019; and 
53 Sou. J. 43, 122). 








Recent Decisions. 

In B. G. Utting and Co., Ltd. v. Hughes (Inspector of Taxes), 
(p. 237 of this issue), the Court of Appeal (Scorr, CLAusoN 
and pu Parce, L.JJ.) reversed a decision of MACNAGHTEN, J., 
upholding that of the Special Commissioners, and held that, 
where an estate development company disposed of houses, 
which it had erected, and land on ninety-nine year leases in 
consideration of a cash payment and subject to a ground 
rent, the ground rent was an unrealised asset and was to 
be brought into the company’s trading account at cost or 
at its market value, whichever was the less. John Emery 
and Sons v. Inland Revenue Commissioners [1937] A.C. 91, 
distinguished. The court held further that the cash payments 
or premiums could be dealt with at the Crown’s option under 
Case I or Case III of Sched. D, and that the principle in 
Fry v. Salisbury House Estate Ltd. [1930] A.C. 432, did not 
apply in view of the provisions of s. 28 of the Finance Act, 
1926. 

In Compagnie Primera de Navagaziona Panama v. Compania 
Arrendataria de Monopolio de Petroleos S.A. (The Times, 
16th March), Branson, J., held that where a charter-party 
related to two separate voyages it was severable and a 
deviation in one voyage did not affect the performance of the 
other, and the charterers were not justified in refusing to go 
on with the second voyage. 

In Edwards v. Quickenden and Another (The Times, 17th 
March), Henn Couuins, J., held that both parties were to 
blame for a collision which took place in the tidal waters of the 
Thames between the plaintiff's boat, a “ rum-tum,” and an 
eight owned and managed by the defendants, and gave 
judgment for the defendants on the plaintiff's claim for 
damages for and in respect of injuries sustained as a result 
of the collision, and for the plaintiff on the defendants’ 
counter-claim. The learned judge held that the common 
law rule applied, and that the Maritime Conventions Act, 
1911, was not applicable because the craft involved, being 
propelled by oars, were not within the meaning 
of the Convention. 

In Church of England Temperance Society (Incorporated) 
(The Times, 21st March), BENNETT, J., confirmed an alteration 
of the objects of the society to include the object “ to combat 
the evils of betting and gambling.” The application, which 
had previously been before Stmonps, J., had been adjourned 
in order that the court might be satisfied that the members 
of the unincorporated society of the same name agreed to the 
proposal. It was intended to create a special fund to which 
contributions would be invited and an undertaking was given 
that none of the funds already subscribed would be applied 
to the new object. 

In Clark, F. FE. v. Clark, S. J. (The Times, 22nd March), 
HeNN Couns, J., dismissed an undefended petition for 
dissolution of marriage presented on ground of the respondent 
husband’s desertion. The husband had failed to comply with 
the covenant in a separation deed of 1933 to pay his wife 
the weekly sum prescribed, and more than three years prior 
to the presentation of the petition the wife had taken pro- 
ceedings to enforce the deed. In these circumstances the 
learned judge held that there had not been desertion over the 
statutory period. 

In National Real Estate and Finance Co., Ltd. v. 
Hassan (p. 238 of this issue) the Court of Appeal (Scorv, 
MacKinnon and Gopparp, L.JJ.) reversed a decision of 
Croom-Jounson, J., and held that a tenant was not entitled 
to plead the Leasehold Property (Repairs) Act, 1938, in answer 
to a writ issued before the coming into operation of the Act 
claiming possession of leasehold premises and damages for 
breach of contract on the ground that a notice of breach of 
covenant to repair, together with a schedule of dilapidations, 
which had been served upon the tenant by the reversioners 
in accordance with s. 146 of the Law of Property Act, 1925, 
had not been complied with, 
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Outstanding Charges in Criminal 


Law. 
(Continued from p. 205.) 


THE previous article dealt with the principles to be considered 
before a court is entitled to adopt the course of taking further 
offences into account. 

When, however, for some reason the court is not entitled 
to take this course, it has been laid down that if the further 
offences are known at the time of the trial, the prisoner 
should, if possible, be indicted on them at the same time : 
Higson, 5 Cr. App. R. 167 ; and see Greig, supra. If, however, 
this is not possible, and if for some reason the court is unable 
to deal with them in the sentence so that the prisoner remains 
liable to be tried for them, it has been stated on more than one 
occasion by the Court that he ought 10 be tried at the earliest 
possible moment, and the trial ought not to be delayed until 
his sentence has expired. This view was thus expressed by 
Pickford, J., as he then was, in Sullivan, supra, at p. 7: 
“JT think this Court has said on more than one occasion that 
in circumstances of that kind it is not right to keep the other 
charge hanging over the prisoner’s head, and that you should 
proceed with the other charge during the time he is serving 
the sentence for the first offence,’ and it has been reiterated 
in later cases: Ward, 7 Cr. App. R. 180; Bell, 16 Cr. App. R. 
105; Carter, 17 Cr. App. R.51; Whiteley, 17 Cr. App. R. 159; 
Peace, supra; see also Winn, 19 Cr. App. R. 1. In Lloyd, 
supra, Lord Hewart, C.J., had occasion to re-state this, where 
he says, at p. 186, “ I should like to refer to a statement made 
by counsel for the appellant, and also by the appellant himself 
in his application, namely, that if these offences are not taken 
into consideration, the appellant is liable to be re-arrested 
on his release from prison and tried and sentenced for them. 
It has been laid down again and again by this Court that 
such a procedure is not merely undesirable but most unfair. 
If it is intended to proceed with those charges it must be done 
at once.” 

So strongly does the Court hold this view that it has been 
held that, in a case where a further charge was not taken into 
consideration owing to the absence of the prisoner’s consent, 
having regard to the fact that he could properly have been 
tried while he was still serving his sentence, the indictment 
therefor should not be proceeded with after his term had 
expired: Rose, 17 Cr. App. R. 135; see also Smith, 15 
Cr. App. R. 172. And even where an appeal was allowed 
and the conviction was quashed in a case in which a court 
had taken a further charge into consideration, the Court 
expressed the view that it thought that those responsible 
for the prosecution would probably decide that no further 
proceedings need be taken relating to the further charge : 
Fox, 18 Cr. App. R. 192. 

With reference to further proceedings being brought in 
respect of other charges, the Court has stated that it does not 
approve of the prosecution requesting the court not to take 
further charges into consideration in the sentence, where the 
reason for this request lies in the hope of obtaining further 
information from the prisoner under pressure of further 
proceedings: Davies, 7 Cr. App. R. 254; see also Syres, 
supra, where the Court stated that the giving of such assistance 
might have been made a condition of the sentence. 

Finally, with reference to the question of sentence the 
Court will grant leave to appeal against the sentence which 
has been passed in order to consider whether or not in the 
circumstances this should be increased if further charges, 
which had been excluded by the court which had passed the 
sentence, were to be taken into account by that court at the 


heacing of the appeal: Bradley, 16 Cr. App. R. 113. In that j 


case, where the ground of the exclusion was that the court 
was of opinion that the further offences were not sufficiently 
of the same nature, it may be mentioned that the Court, 





taking a different view and taking into account not only 
those offences but others then disclosed at the appeal, increased 
the sentence: Bradley, supra, at p. 114, but the sentence is 
not necessarily increased and the Court in a similar case, 
although it took further offences into account, allowed the 
original sentence to stand: Smith, 15 Cr. App. R. 172; 
see also Wells, 3 Cr. App. R. 197. 

It may be noted that even where the Court takes into 
account offences which were not known to the court at the 
trial, it may allow the sentence which was originally passed 
to cover them also: Aleron, supra, and it may even in such 
a case reduce that sentence if it thinks it too severe : Smith, 
6 Cr. App. R. 201, where the Court took into account a second 
indictment not tried at the trial, upon the prisoner admitting 
the charge. Conversely, where the prisoner appealed against 
a sentence, which the court had intended to include further 
charges, on the ground that he did not wisk outstanding charges 
which he did not admit to be considered in the sentence, the 
Court, thinking perhaps that the Court had been influenced 
by his apparent consent, reduced the sentence but pointed 
out that he was still liable to be tried on the charges which 
he did not admit: Bell, 16 Cr. App. R. 56; and see Werner 
and Cookes, supra. 

Again, where the prisoner has been sentenced at a sub- 
sequent trial for an offence, which had been committed previous 
to one for which he had previously been convicted and for 
which he was at the time of the subsequent trial serving the 
sentence, and where that offence was one which might have 
been taken into account at the previous trial but for the fact 
that it was not known to the court, the Court will interfere 
with the sentence passed at the subsequent trial if it thinks 
it too severe. Thus, where in the opinion of the Court, the 
court at the trial of the previous offence would not, in taking 
that further offence into account, have increased its sentence 
by imposing a term as severe as that which was subsequently 
passed, the later sentence will be reduced: Hawes, 1 Cr. App. R. 
42; Markham, supra; Richardson, 5 Cr. App. R. 278; 
Bartram, 10 Cr. App. R. 74; see also Jones, supra, and 
a similar result will follow where the further offence has been 
excluded from consideration by reason of the fact that the 
prisoner would not admit it : Carey and Ames, 26 Cr. App. R. 
133. But in a grave case the Court will allow the sentence 
passed at the subsequent trial to stand if it does not think it 
too severe: Hillier, 6 Cr. App. R. 215. 

Similarly, where the failure to take the further offence 
into account is due to the absence of jurisdiction in the court 
at the previous trial, the later sentence will be reduced to one, 
which in the opinion of the Court is adequate to cover both 
offences: Peace, supra, a fortiori is this the case where the 
court had stated that, had it taken the further offence into 
account, it would not, in all probability, have passed any 
longer sentence: Birkett, supra. Where, however, the Court 
is of opinion that on the merits the later sentence is not 
excessive, it will not interfere, particularly where the court 
in view of its lack of jurisdiction had passed a light sentence : 
MacWilliam, supra, where it was considered not to be a 
ground for revision that the prisoner had been given advice, 
which was bona fide, but in error, to the effect that the court 
in Scotland would take a further offence into account, and that 
he would not be prosecuted for it in England. 

Further, the Court reduced the subsequent sentence where 
the prisoner had been under the impression that the offence 
for which he had then been convicted had been taken into 
account by a court at a previous trial, in order that he should 
feel no sense of wrong, although it thought that neither of the 
sentences was unduly severe in itself: Monkman, 16 Cr. App. R. 
115, and a similar result followed where the court did in fact 
take the further offence into account in the sentence which 
it passed at the prisoner’s request, but this fact was not 
known to the court which subsequently passed sentence for 
the further offence: Taylor, 18 Cr. App. R. 25. 
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In conclusion, with regard to the severity of the sentence 
the Court has stated that even where a court in passing 
sentence for an offence takes a further offence into considera- 
tion, it should not in so doing ignore a long period without 
a conviction: Green, 22 Cr. App. R. 94, and in passing a 
sentence for an offence which is intended to include a further 
offence, a court is not entitled to exceed the maximum 
sentence which is allowed by law for the offence in question : 
Tremayne, 23 Cr. App. R. 191, where the Court reduced a 
sentence, which had been passed for obtaining credit by fraud 
and which took into account further offences, to the maximum 
allowed in the case of obtaining credit by fraud, but refused 
to allow the sentence to date from conviction, although leave 
to appeal had been granted. 








Company Law and Practice. 


Tue Court of Appeal has had recently to consider a case 
arising out of the rights of a shareholder 
connected with share certificates. The 
facts of the case were unusual, and it is 
perhaps not of very general practical 
importance. A few general remarks on share certificates 
will, however, not be out of place as this subject has not been 
referred to in these columns for some time. 

Most people know what a share certificate is, even if they 
have never seen one. The certificate need not be in any 
particular form. The Companies Act, 1929, has not got much 
to say about it. Section 67 imposes the obligation to issue 
certificates. It should be observed that the issue has to be 
made within a limited time, and that in cases of default in 
complying with the section the company and its officers 
become liable to penalties. Section 67 applies not only to 
shares but also to debentures and debenture stock. Within 
two months after the allotment of any shares, debentures 
or debenture stock, the company must complete and have 
ready for delivery the relative certificates, unless the conditions 
of issue of the shares, debentures or debenture stock otherwise 
provide. The company can, therefore, on an issue of shares, 
provide that the certificates shall not be available for some 
period longer than two months, but this concession only 
applies in the case of an allotment. It does not apply when 
shares already allotted are transferred. In such a case the 
section provides that the certificates must be completed 
and ready for delivery within two months after the date on 
which the transfer is lodged with the company. ‘ Transfer ”’ 
is defined for the purpose of the section as meaning a transfer 
duly stamped and otherwise valid, and not such a transfer 
as the company is for any reason entitled to refuse to register 
and does not register. 

The articles usually contain certain provisions regulating 
the form of the certificate. Thus, cl. 4 of Table A of 1929 
provides that the certificate shall be under the seal of the 
company. A certificate issued by a company adopting 
Table A will, therefore, have to be signed by one director and 
the secretary (or some person appointed by the directors in 
the place of the secretary for this purpose), since cl. 71 of 
Table A prescribes that all documents issued under the 
company’s seal shall be attested in this way. Clause 4 
further provides that the certificate shall specify the share 
or shares held by the shareholder, and the amount paid up 
thereon. In the case of joint holders only one certificate need 
be issued, and delivery to one of the joint holders counts as 
delivery to all. The Act provides (by s. 62) that each share 
shall be distinguished by its appropriate number, and these 
numbers invariably appear on the certificate for purposes of 
identification. 

Although there are so few regulations regarding the form 
which a certificate shall take, the company is not at liberty 
to enter notes on the face of the certificate declaring, for 


Share 
Certificates. 





example, that it has a lien on the shares. The certificate 
should reproduce only what is in the register of members, and 
not introduce other matters : see In re W. Key & Son, Limited 
[1902] 1 Ch. 467. The point arose in this way: A member of 
the company became bankrupt. The articles of the company 
contained a clause in common form providing that (inter alia) 
any person becoming entitled to a share in consequence of 
the bankruptcy of any member might be registered as a 


member upon such evidence being produced as might from 


time to time be required by the company. The trustee in 
bankruptcy of the bankrupt member claimed to be registered 
as the holder of the bankrupt’s shares, but the company was 
only willing to issue a certificate to the trustee with an 
indorsement to the effect that the shares were subject to a 
lien under the articles. The trustee contended that the 
company had no right to make any such indorsement and 
refused to accept a certificate in the form offered to him. 
Instead, he launched a motion for the rectification of the 
register, on which he was successful. The dispute was about 
the form of the certificate, but this involved considering the 
form of the register, since the certificate should only reproduce 
what is to be found in the register, and any claim to put a 
note on the certificate necessarily implied a claim to put a 
similar note on the register. Prima facie, a person taking by 
transmission is entitled to be entered on the register in the 
same way as his predecessor and is entitled to a clean 
certificate if his predecessor had one. In the case cited the 
trustee’s predecessor, i.e., the bankrupt, had had a clean 
certificate and there was no special entry against his name in 
the register. The trustee was therefore entitled to be 
registered and to have a certificate without any special 
reference to the company’s claim to have a lien on the shares. 
The company could not indorse the certificate as it wished, 
unless it could establish a right to copy the proposed 
indorsement into the register. 

A number of cases deal with the title derived from 
possession of a certificate. The Companies Act, 1929, 
s. 68, provides that a certificate under the common seal of the 
company, specifying any shares held by any member, shall be 
prima facie evidence of the title of the member to the shares. 
But it is not conclusive evidence. If a person having a 
defective title transfers shares, the transferee gets no better 
title than the transferor, and if a third person is in fact the 
true owner, that person’s name can be restored to the register 
and the transferee displaced. The transferee will have a 
right to damages against the company if he took a transfer 
for value in good faith, relying on a certificate given by the 
company to the transferor. If, however, there has been a 
forgery, the company is under no liability. An example of 
the practical result of these rules is to be found in The Balkis 
Consolidated Company Limited v. Tomkinson [1893] A.C. 396, 
a decision of the House of Lords. In that case P was the 
owner of certain shares in a company. P transferred the’ 
shares and the transferees were registered in the company’s 
books. P then executed a further transfer of the shares in 
favour of T, who was not aware that P had already parted 
with his interest to other persons. T sent the transfer to 
the company and the company gave T a certificate. 
Subsequently T, still believing that he was the owner of the 
shares, purported to transfer them, but the company, having 
discovered P’s fraud, refused to register the transferees on the 
ground that T was not the true owner and could not give a 
good title. T was forced to buy an equal number of shares in 
the market in order to fulfil the contract between himself 
and his transferees. He then sued the company for the price 
of these shares. The House of Lords held that by reason of 
the issue of a certificate to T for the shares the company was 
estopped from denying that T was the true owner. 
Accordingly, T was entitled to recover from the company the 
damage which he had sustained owing to the refusal of the 
company to register his transferees; he was entitled, in the 
words of Lord Macnaghten, to be compensated for the loss to 
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which he had been put by reason of the misrepresentation 
made to him by the company in granting him a certificate. 

Other cases to which reference can be made on this point 
are In re Bahia and San Francisco Railway Company, 3 Q.B. 
584: In re Ottos Kopje Diamond Mines [1893] i Ch. 618 - 
and Hart v. Frontino Company, 5 Ex. 111. Passing these 
by, I shall refer only to Ruben v. Great Fingall Consolidated 
[1906] A.C. 439, another decision of the House of Lords, and 
one which establishes that the company is not estopped by a 
certificate which has been forged by a person who was not 
held out by the company as having authority to do more than 
hand certificates over to the proper persons. The facts were 
that certain persons (the applicants in the House of Lords) 
had in good faith advanced sums of money to the secretary 
of a company on the secretary issuing to them a certificate 
for shares in the company. The certificate was in the form 
prescribed by the articles of the company, and bore the 
signatures of two directors and the secretary, and was sealed 
with the company’s seal. The signatures of the two directors 
had, however, been forged by the secretary, who had also 
fraudulently and secretly affixed the seal. The applicants 
attempted to make the company liable for the fraud of its 
secretary, Claiming that it was bound by reason of the issue 
of the certificate to enter their names in its register of members. 
Their claim was disallowed, it being held that the company 
was not estopped by the forged certificate from disputing 
the applicant’s claim. The rule that persons dealing with a 
company are not affected by irregularities in its indoor 
management does not apply to a forgery, but only to 
irregularities which might otherwise affect a genuine 
transaction, 

The 1929 Table A provides that every person whose name 
is entered as a member in the register of members. shall 
without payment be entitled to a certificate. Thereafter, 
if the certificate is defaced, lost or destroyed, it may be 
renewed on payment of such fee, if any, not exceeding one 
shilling, and on such terms, if any, as to evidence and identity, 
as the directors think fit. 
contained in the articles of the company which was -the 
defendant in the recent case in the Court of Appeal to which 
| referred at the beginning of this article. The case was 
Tophams Limited, 160 L.T. 251. Every member 
of the company was entitled to one certificate for all the 
shares registered in his name or to several certificates, each 
for a part of such shares. Then there were the usual pro 
for the first certificate gratis, and of 
subsequent ones on payment of one shilling, and for the issue 
of new certificates in place of old ones worn out, defaced or 
On any transfer the directors acquired a right of 
pre-emption. The matter came before the court in an action 
hy certain shareholders who held their shares as personal 
representatives of a deceased member. For of 
administration, they wished to exchange their certificate 
for seventeen shares for two certificates for thirteen and four 
shares respectively. In the ordinary way, no difficulty would 
lave arisen, since they could, as the Master of the Rolls 
pointed out, have transferred a part of their holding to a 
nominee and so split it inthat way. But owing to the stringent 
provisions of the articles, they wanted to avoid any transfer 
which would bring into operation the directors’ rights of 
pre-emption. On previous the company had 
issued new certificates for an old one in similar circumstances, 
hut now it refused to do so and contended that the article 
under which a member was entitled to several certificates, 
each for a part of his holding, was confined to the point 
of time when a certificate fell to be issued to a shareholder 
who had acquired his shares either by allotment or by transfer. 
The Court of Appeal did not accept the company’s argument, 
and the plaintiffs were held to be entitled to the certificates 
they wanted. As I have said, the case is not one of very 
veneral importance owing to the unusual provisions of the 
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company’s articles. 


any reason why a shareholder should not be content with 
one. In the absence of special provisions it seems clear that 
he would not be entitled to more than one in respect of all 
the shares actually registered in his name. 








A Conveyancer’s Diary. 


THe question of the enforceability of a covenant to settle 
after-acquired property in a voluntary 
settlement was before the court recently 
Re Kays Settlement, Broadbent y. 


Covenants for 
Settlement of in 


After-acquired = Macnah (1939] W.N. 12. 

Property Not The facts were that, by a voluntary 
Enforceable settlement made in 1907, a spinster assigned 
for the certain property to trustees upon trust 
Benefit of to pay the income to herself during her 
Volunteers. life with power to appoint the income 


to any husband she might leave surviving 
her, and subject thereto upon trust for her issue as she should 
hy deed or will appoint, and subject to such appointment 
upon trust for her children at twenty-one or marriage, with 
trusts over in default The settlement contained 
a covenant by the settlor to settle certain after-acquired 
property upon the trusts thereof. 

The settlor married in 1913, and there were living three 
children of the marriage of whom one was an infant. 

In 1937 the settlor became entitled to certain property 
which fell within the covenant to settle after-acquired property, 
but she refused to assign the property to the trustees on the 
ground that the settlement was a voluntary one and so not 


of issue. 


enforceable. 

The took out a summons asking for directions 
whether they should take proceedings against the settlor 
to compel performance of her covenant or to sue her for 


trustees 


damages for its breach. 

[ may now refer to some of the earlier authorities. 

Re D’ Angibau, Andrews v. Andrews (1880), 15 Ch. D. 222, 
was a case in point, but also decided another interesting 
question, 

By a settlement made on the marriage of a lady who was 
an infant it was agreed that as soon as might after the 
marriage certain personal estate standing in the names 
of the trustees of her father’s will, in which the lady would 
take a vested interest on marriage, should be assigned to 
trustees in trust for investment and to pay the income to the 
wife for her life and after her death to the husband until 
alienation or bankruptey, and after the usual provisions 
for the benefit of the children and remoter issue of the marriage 
it was agreed and declared that, in default of issue, the trust 
funds should be held upon trust for such persons as the wife 
should by deed appoint, and, in default of appointment, 
if the wife should survive the husband, in trust for her, 
but if the husband should survive the wife, in trust for the 
next-of-kin of the wife. The wife appointed the funds 
by deed to the husband and died being still an infant. The 
husband became bankrupt, an action brought by 
the trustee In bankruptcy, who was also the personal repre- 
sentative of the wife, against the next-of-kin claiming the 
property. 

The first point decided (which did not arise in Re Kay) 
was whether the appointment by deed by the infant was 
valid, and it was held by a majority of the Court of Appeal, 
affirming Jessel, M.R., that an infant may exercise 
of appointment by deed though not will, 
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being 


a power 


by and the 
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appointment to the husband was valid. 

It was also held by the whole Court of Appeal 
next-of-kin of the wife, not within the 
consideration, were volunteers could not enforce 
marriage contract. 
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In Re Plumtre’s Marriage Settlement ; Underhill v. Plumtre 
(1910] 1 Ch. 609, there was a marriage settlement by which 
certain funds coming from the wife’s father were settled 
upon the usual trusts of a wife’s fund with an ultimate 
trust, in the events which happened, for the wife’s statutory 
next-of-kin. There was a covenant by the wife for settlement 
of after-acquired property in the usual form. A certain sum 
of stock was (after the marriage) purchased by the husband 
in the name of the wife and stood in her name until after 
her death without issue. The husband took out letters 
of administration to the wife’s estate and the stock stood in 
his name at the date of the action. 


It was held that the next-of-kin of the wife, being volunteers 


and strangers to the marriage consideration, could not 
enforce the covenant for settlement of after-acquired property 
as against the administrator of the wife and consequently 
the trustees were not bound to take any steps to obtain a 
transfer of the stock. It was also held that no action could 
be brought by the trustees to recover damages against the 
husband or the estate of the wife for breach of the covenant. 

In Re Pryce; Nevill v. Pryce [1917] 1 Ch. 234, the facts 
were that a marriage settlement, made in 1887, contained 
a covenant to settle the wife’s after-acquired property upon 
the trusts declared concerning the wife’s settled funds, 
which were in the usual form. The ultimate trusts of the 
wife’s funds, in default of issue, were for her statutory next- 
of-kin. The husband predeceased the wife and there was 
no issue of the marriage. There was a question as to whether 
certain funds which had been assigned to the wife by the 
husband by deed of gift, were caught by the covenant to 
settle after-acquired property, with which [ am not concerned, 

It was held that the trustees ought not to take proceedings 
to recover the funds in question, and that the next-of-kin 
of the wife were volunteers who could neither maintain an 
action to enforce the covenant nor damages for breach of it, 
and the court would not give them by indirect means what 
they could not obtain by direct procedure. 

In Re Kay, Pennett, J., followed Re Pryce, and directed 
the trustees not to take any proceedings either by ‘action 
for damages or otherwise to enforce the covenant to settle 
after-acquired property or any covenant for further assurance 
implied by an assurance as settlor. 

It appears, however, from Re Pryce and the other authorities, 
that such a covenant in an ante-nuptial settlement would be 
enforced for the benefit of issue of the marriage who are 
regarded as being within the marriage consideration. 


Tam glad to see that in Re John Thomas, deceased {1939} 
W.N. 88, Bennett, J., followed Re Cugny’s 


Settled Land Will Trusts [1931] 1 Ch. 305, and held 
devolving upon that where settled land devolved upon 
Persons in persons in undivided shares s. 36 of the 
Undivided S.L.A., 1925, applied, and, as his lordship 
Shares. put it: “~ Though the land is held in 


trust for persons in undivided shares, it 
was still for the purposes of the machinery of the Settled 
Land Act regarded notionally as settled land.” This revives 
memories of the controversy which was raised by the dicta 
of Romer, J., in Re Bridgett and Hayes Contract. I hope to 
take an opportunity of making some comments upon the 
subject. 





Assizes, Lewes, last. week, says The Times. 
Mr. John Flowers, K.C., appearing for a defendant, said 
that after an accident the defendant made a_ statement 
to the police. The Chief Constable of West Sussex, refusing 
him a copy of the statement, had stated that the police officer 
concerned would attend and would produce the statement 
when requested by the judge. Mr. Justice Charles said : 
“T have said it again and again. The statement must not 
be supplied to one side and not the other, as that would be 
showing preference. In a case I had the other day, had the 
statements been supplied to both sides, the case would never 
have been tried. In this ease L hope they will be.” 


At Sussex 





Landlord and Tenant Notebook. 


Un ike the Public Trustee, the President of the Probate, 
Divorce and Admiralty Division of the High 
Court does not publish annual statements of 
the property vested in him—in his case, pur- 
suant tos. 9 of the Administration of Estates 
Act, 1925: ** When a person dies intestate,” 
etc. The obvious reason is that the information is not avail- 
able. If it were, however, there is little doubt that residues 
of terms would figure largely in the statement. It is a 
common occurrence for a tenant to die without leaving a will, 
and very often some member of his family ** takes over” 
without anyone obtaining a grant of letters of administration, 
and in many cases the result, as regards the law of landlord 
and tenant, is a tenancy by estoppel, which neither party 
disputes. But sometimes trouble ensues; and a question 
is then likely to arise as to the position of someone who has 
concerned himself with the demised premises. 

Two decisions, which seem to complement one another 
as neatly as one could wish, illustrate the law on this subject : 
Williams v. Heales (1874), LR. 9 C.P. 177: and 
Stratford-upon-Avon Corporation v. Parker [1914] 2 K.B. 562. 

In Williams v. Heales the facts were as follows: An under- 
lease for 61} years less LO days from Michaelmas, 1809, was 
granted by D to G, in L810. The subsequent history of the 
reversion to that underlease is set out in the report, but all 
that matters is that it duly devolved upon the plaintiff, who 
sued for rent and dilapidations. The history of the term is 
what matters for present purposes. Gt died intestate in L813 or 
1814, and letters of administration were taken out by his 
widow, who died intestate in 1843. No one took out letters for 
the administration of her estate. She paid the rent reserved 
by the underlease, and received rent from a sub-tenant ; 
and whether the value of the deceased’s husband's estate 
entitled her to the term or not, no one interfered with her. 
She died, also intestate, in 1843, and this time no one took 
out letters of administration, but one of her two sons-in-law 
took possession, and paid the rent and received the rents 
as before. His sister-in-law had died, presumably without 
issue, in 1818. The son-in-law in question died in 1857, 
appointing his son, the defendant in the action, his executor. 
His estate could not, of course, include the residue of the 
underlease, but the son proceeded to collect rents and pay 
rent, handing the balance to his mother. The mother would, 
of course, be the person entitled as the result) of the 
intestacies. She died in 1863, and the son went on collecting 
rents and paying rent, now dividing the net proceéds between 
himself and two sisters in equal shares. [In 1867 he accepted, 
in his own name, a surrender from a tenant. 

The fact that he had applied some of the rents and profits 
to his own use sufficed, according to Keating, J., to make him 
an executor de son tort; but it was the fact that he had paid 
rent to the plaintiff in his own name that estopped him from 
repudiating liability under the covenants. He could not be 
heard to deny that he held as tenant under the terms of the lease. 

This authority was relied on byt he plaint iffsin Stratford upon 
Avon Corporation v. Parker, but the result was not what was 
intended, or at all events, hoped. The action in that case 
was for disrepair only, and was brought against the son of the 
assignee of a long lease granted in 1814. The death of the 
assignee occurred in 1910, and she left no will. The defendant, 
who had managed the property for her, continued to manage 
it in her name, paying the whele of the difference between 
rents received and ground rent paid to his sister, till she died 
in 1912, after which he just retained the surplus on behalf of 
The plaintiffs remained 


Tenant’s 
Executor 
de son tort. 


anyone who might be entitled to it. 
unaware of their tenant’s death until they wrote a letter, 
specifying necessary repairs, to her at the end of 19L2: this 
the defendant took to his solicitors, who wrote repudiating 


liability. The plaintiffs contended, in the action, that by 
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intermeddling he had acquired the status of an executor 
de son tort ; that while as such he might limit his liability for 
rent, he was liable for breach of covenant to repair. They 
did not argue that there was an estoppel. 

At this stage it may be convenient to summarise the main 
points of resemblance and points of difference between the 
sets of facts of the two authorities. In both cases the action 
was brought for breach of covenant to repair. In both the 
defendant was a lineal descendant, and apparently the only 
direct descendant, of the original grantee, or at all events of 
an assignee. In neither case was he himself an assignee, 
voluntary or involuntary. 

The differences are that in the older case there was also 
a claim for rent ; the defendant had purported to act on his 
own behalf; and had himself partaken of the profits. 

The Divisional Court, upholding the judgment of the 
county court, held that the defendant was indeed an executor 
de son tort. But they did not agree that it followed that that 
made him personally liable for breach of covenant to repair. 
Not being entitled to the term, his liabilities were limited to 
assets with which he might have intermeddled. The real 
point of Williams v. Heales, it was pointed out, was that the 
intermeddling there took the form not merely of entry and 
possession, but that the defendant in that case had paid rent 
on his own behalf to the reversioners, and asserted, to them, 
a title to the term. In other words it was not the inter- 
meddling, not the conduct and the executorship de son tort, 
but the attitude towards the reversioners, which made that 
defendant liable: for he became an assignee of the term by 
estoppel. 

The two decisions between them therefore show that when 
a tenant dies intestate and no letters of administration are 
taken out but some member of the family takes charge of the 
property, the extent of the landlord’s rights depends 
on whether that person does something to recognise him as 
his landlord. If he does, he may be treated as a landlord 
treats a tenant's executor appointed by will; if not, his 
position is merely that of an intermeddler. 

It is convenient to treat them, as it were, as a pair; but 
it may be mentioned that the position of the defendant in 
Williams v. Heales was itself contrasted with that of the 
defendant in an earlier case, Paull v. Simpson (1846), 9 Q.B. 
In that case a grantee of a term of thirteen years died 
during its currency, leaving no will but a widow ; she occupied 
the premises and paid the rent for a short time, when the 
defendant took possession, showed the landlord’s agent the 
lease, and said he was to be tenant. He paid rent except 
the last gale, for which the action was brought. The plaintiff 
was unable to adduce any evidence of what had taken place 
between the widow and the defendant, but invited the jury 
to infer an assignment of the term to him. It did not, 
apparently, occur to his advisers to rely on estoppel. To the 
surprise of the Bench, the jury found for the defendant, 
but this finding could not be interfered with. The attempt 
was then made to establish that the defendant was executor 
de son tort, but it was held that only the widow could be said 
to have that status. Like the defendant in Williams v. Heales, 
he had obtained possession from one who had no proven title 
to the term; and while the verdict of the jury may be 
considered strange and unsatisfactory, this decision, like the 
others, shows that in such circumstances a landlord, to 
make the occupier personally liable, has to rely on the doctrine 
of estoppel. 

One judgment—that of Keating, J., in Williams v. Heales, 
was based partly on the view that the defendant was an 
executor /e son tort—but it would seem, both from what the 
other members said and from the analysis of the case given in 
Stratford-upon-Avon Corporation v. Parker, that his lordship 
must have momentarily forgotten that whoever acquires 


365. 





property from an intermeddler does not acquire the status. 
The real ground of the decision was estoppel. If the plaintiff ! 


in Paull v. Simpson had not tied himself down to an allegation, 
in his pleading, of “ by assignment thereof then made, legally 
came to and vested in the defendant,’ there is no reason 
why he should not have succeeded. 








Our County Court Letter. 
WATER SUPPLY TO COUNTRY COTTAGE. 
In the recent remitted action of Pheysey v. Rose, at Kidder- 
minster County Court, the claim was for £38 13s. 4d. as the 
balance due for work done and materials supplied. The 
plaintiff was a plumber, and his case was that he had been 
employed to bring a water supply from a spring, some distance 
away from Combe Cottage, the property of the defendant. A 
supply of water was obtained by gravitation, but it was 
necessary to cross four fields to reach the spot. The cottage 
was 4 miles out of Tenbury, towards the Clee Hills, and local 
labour had been employed to assist. The plaintiff had paid 
his plumber Is. 6d. per hour while on the job, and had had 
to provide daily transport for him to and from Areley Kings. 
The total bill was £79 6s. 8d., of which £40 13s. 4d. had been 
paid on account. The defendant’s case was that the charges 
for labour were excessive, as it was possible to obtain lodgings 
for workmen near the spot. The plumbing work could have 
been done in three weeks of forty-four hours each, reckoning 
wages at Is. 6d. per hour. The standard rate charge for 
pluinber, mate and master’s profit was 3s. 4d. per hour. An 
estimate had been obtained from another tradesman, who was 
prepared to do the work for £14 14s. Other estimates were 
for £9 and £8 6s. &d., as the work was more for a hot-water 
fitter than a plumber. His Honour Judge Roope, K.C., 
held that, as the defendant had paid cash for some of the 
specified articles, he was entitled to deduct £2 3s. 4d. by way 
of commission. This left £36 10s. in dispute, from which 
£13 was deductible. The amount due to the plaintiff was 
therefore £23 10s., and judgment was given accordingly, with 
costs, on the amounts recovered from the date of remission 
to the county court. 
THE QUALITY OF CATTLE. 

In Worrall v. Bache, recently heard at Ludlow County Court, 
the claim was for £3 3s. as damages for breach of warranty. 
The plaintiff's case was that on the 5th April, 1937, he 
attended an auction sale at Ludlow, where he bid for a black 
cow. At £15 the bidding suddenly stopped, and the plaintiff 
asked if the animal was barren. The auctioneer asked the 
defendant, who said that the cow was then barren, and had 
only had a little calf before. Bidding then recommenced, 
and the plaintiff, in reliance on the statement, bought the 
cow for £18 12s. 6d. On slaughtering the cow, two days later, 
the plaintiff found she was in calf, and was only about a 
month or six weeks from calving. The plaintiff was 
accordingly 88 lb. of beef short of Government standard. 
The defendant refused to inspect the calf, but offered the 
plaintiff the grading money, viz., £2 5s. The plaintiff's son 
corroborated his evidence. The defendant’s case was that no 
warranty was given, as the letters ““ W.B.”’ did not appear 
opposite the animal on the slip. The cow calved first on the 
2nd October, 1936, and, if she had calved again, the calf 
could not have been more than five months old. The evidence 
of the farmers’ grader was that, if the cow had been graded, 
it was eligible, as the regulations then in force permitted 
cattle to be graded up to five months pregnancy. His Honour 
Judge Samuel, K.C., observed that, if “ W.B.” was not 
entered on the slip, this did not conclude the matter. There 
was no real dispute as to whether the cow was pregnant, 
but there was a dispute as to the extent of the pregnancy. 
The plaintiff was entitled to succeed, but not for the full 
amount claimed. Judgment was given in his favour for 
£2 5s. and costs. 
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Practice Notes. 
REASONABLE CAUSE FOR NOT CLAIMING. 
A ctarmm for workmen’s compensation must be made within 
six months of the accident. The failure to make a claim 
within this period will not bar proceedings where the failure 
was caused by mistake, absence from the United Kingdom 
“or other reasonable Workmen’s Compensation 
Act, 1925, s. 14 (1). 

A biscuit packer who for many years had worked for her 
employers noticed a rash on her hand in 1932. She used 
ointment given by the doctor of the factory. Her hand 
did not improve, and in 1935, at her own request, she was 
given other work, viz., that of achecker. On 11th September, 
1936, she left to get married and did not return. Although 
she continued to use the ointment, the rash continued and on 
ith April, 1937, she saw another doctor who told her for the 
first time that she had got dermatitis. On 4th June, 1937, 
the certifying surgeon appointed under the Factory and 
Workshop Act, 1901, gave her a certificate that she was 
suffering from dermatitis and that her disablement began on 
llth September, 1936. The certificate was dated more than 
six months after the disablement. Dermatitis is an industrial 
disease. The county court judge dismissed the claim; the 
applicant appealed: Fasterling v. Peek Frean & Co. [1938] 
2 K.B. 300; 82 Sor. J. 194. 

Now there is no duty cast upon a workman to obtain a 
certificate and “so to create a notional accident within any 
particular time.’’ During the six months succeeding the 
notional accident there must be * reasonable cause ” in not 
claiming in circumstances where the claimant is not aware, 
as in this case, that there was a notional accident (per 
Slesser, L.J., at pp. 306, 307). 

In Kitchen v. C. Koch & Co. [1931] A.C. 753, 764, Lord 
Atkin said : 


cause ” 


... The workman has no claim under the Act 
unless and until he has received a certificate from the 
certifying surgeon. Until then he has not met with an 
accident, which, under the Act, is the disability certified 
by the surgeon; and he does not know the date of the 
accident, for that is the date of the disability, which can 
be fixed only by the certifying surgeon. He cannot 
therefore give notice of the accident or make a claim until 
there is a certificate Two possible views emerge. 
Kither the obligation to make a claim within six months 
does not exist where it is impossible in fact and in law to make 
any claim ; or the failure to do what is impossible is excused, 
because impossibility is reasonable cause for not doing the 
impossible. I am bound to say that I prefer the first 
alternative.” 

Slesser, L.J., favoured the latter view, which, indeed, seems 
more “‘ reasonable ”’ for, according to this view, the duty to 
claim within six months remains—subject to s. 14—unim- 
paired. Scott, L.J., accepted both views: the workman has 
“an absolute right to substantially the full period of his six 
months for reflection’? (at p. 315). There is no duty of 
diligence upon a workman to go as soon as he can to the 
certifying surgeon (at p. 318). Further, ‘ Impossibility of 
doing a thing must constitute a ‘ reasonable cause’ for not 
doing it” (at p. 321). 

SERVICE OF BANKRUPTCY PETITION. 

the requirements of the law with regard to the service 
of writs are, and have always been, regarded as matters 
strictissimi juris. In the case of the service of a bankruptcy 
petition I can see nothing which can be fairly construed 
as relaxing the strict requirements in the case of the 
service of writs and other documents under the Rules of the 

Supreme Court”: per Sir Wilfrid Greene, M.R., in Re a 

Debtor (1938), 55 T.L.R. 41, 43. 

The debtor was in Paris, and an order was made giving the 
petitioner liberty to serve him personally at a specified address 





in Paris, or elsewhere in France, with a sealed copy of the 
petition and a sealed copy of the order. A sealed envelope 
containing these two documents, addressed to the debtor, 
but not referring on the outside to its contents, was personally 
delivered at the address named by an employee of a fiem of 
solicitors. The debtor’s brother sent on the envelope (which 
had been opened) and the contents to the debtor’s solicitors 
in London, stating that the debtor was not present at the 
address. The registrar dismissed the petition with costs: 
he did not accept the evidence of the debtor’s brother, since 
it differed from the story in his letter ; he held that there was 
no valid personal service, since no indication of the nature 
of the documents had been stated on the envelope. 

The registrar’s finding implied that the envelope had been 
handed to the debtor himself; the question on appeal! was : 
Did this suffice, without any indication on the envelope of the 
nature of the documents ? 

By r. 155 of the Bankruptcy Rules, 1915, a petition shall 
be personally served by delivering to the debtor a sealed copy 
of the filed petition. By r. 158, if the debtor is not in England, 
the court may order service “ within such time and in such 
manner and form as it shall think fit.” Is a physical delivery 
of the envelope a delivery to the debtor ? 

No, said the Court of Appeal. The essential thing * in 
service is that— 

“ the documents served shall be brought to the personal 

knowledge of the person whose concern it is.” 

Mere proof of delivering a sealed envelope containing a copy 
or a notice of a writ does not suffice ; nor does it suffice— 
the Court of Appeal have now held—in the case of a bank- 
ruptcy petition. In personal service of a writ, a copy of the 
writ must be left, and, if the person to be served requires it, the 
original writ must be shown to him there and then, otherwise 
any subsequent proceedings may be set aside (The Annual 
Practice (1938), p. 61). 

From the facts that the envelope was opened and that it 
was addressed to the debtor, the court declined to draw the 
inference that the contents of the document came to the 
debtor’s knowledge. It might have been otherwise if it could 
have been proved that the envelope was opened by the 
addressee in the presence of the server and the contents 
inspected. 

But where a “ slip ” had been made in a matter of service, 
the proper course for the registrar to take was not to dismiss 
the petition but to fix a different date for the hearing, so 
that in the meanwhile, proper service might be effected in 
accordance with a new order for service out of the jyrisdiction. 

The costs of the hearing before the registrar must be borne 
by the petitioning creditor, who failed through invalid service ; 
of the appeal no costs were ordered. 








Land and Estate Topics. 
By J. A. MORAN. 

Tue last few weeks saw little change in the market for real 
property ; and this in spite of the disturbing events in Central 
Europe. Auctions were numerous, and as there was no dearth 
of bidders, many satisfactory exchanges were effected. As 
usual, the best demand was for freehold ground rents, and, 
next in favour, were vacant plots of land with building 
probabilities. Many large properties were sold by private 
treaty, the intention, in most instances, being to use and 
reconstruct them for investment purposes. 

““Coppins,” at Iver, Buckinghamshire, the country home 
of the Duke and Duchess of Kent, who are leaving for 
Australia in the Autumn, is in the market. It takes its name 
from the old title of ‘* Copynsfield,” given in an Iver manor 
court roll for 1374. 

The College of Estate Management Travelling Scholarship 
in Agriculture has been awarded to Mr. W. E. Craig, of 








234 


THE SOLICITORS’ JOURNAL. 


March 25, 1939 








Aberdeen University. Mr. Craig will make a study of 
Government agricultural measures in this country and abroad, 
in the sphere of economics, with special reference to the 
measures adopted since 1928, their application, operation 
and effect. 

The Prudential Assurance Company’s investments in real 
estate during last year involved about £1,500,000, and were 
made to give a yield exceeding 5} per cent. The company’s 
older blocks of flats continue to be well occupied, despite 
strenuous competition, and the unlets at 31st December last 
represented only one in fifty. Their property holdings stand 
in the company’s books at something over £25,000,000, 
on a very conservative basis of valuation. 

A resident of Kenilworth Road, Edgware, is to pay an 
extra £2 on his rates for his home-made air-raid shelter. 
Naturally, he objected; but as he makes other, and very 
practical, uses of the structure, and hopes to protect his 
neighbours when the bombs begin to drop, he gets very good 
value for his money. 

Mr. Norman L. Ball has been gazetted Honorary-Colonel 
of the Ist London Anti-Aircraft Divisional R.A.S.C. (T.A.), 
a unit which is responsible for the supply of ammunition, 
rations, petrol and transport to the Ist London Anti-Aircraft 
Division (T.A.). Senior partner of Messrs. Dron & Wright, 
of Coleman Street, Colonel Ball, who resides in Broadstairs, 
is a past president of the Incorporated Society of Auctioneers, 
and a Past-Master of the Worshipful Company of Gold and 
Silver Wyre Drawers. He is a justice of the peace for the 
Cinque Ports and a member of the Royal Temple Yacht Club. 

The latest available re-housing figures are those for January. 
At the end of that month there were 51,242 houses under 
construction, as compared with 53,073 at the end of December, 
and 63,381 at the end of January, 1938. 5,142 houses were 
completed during January, as compared with 20,839) in 
December and 6,389 during January, 1938. The 
majority of these houses are being provided for re-housing 
persons displaced in connection with slum clearance schemes. 

My congratulations to Mr. James 8. Bills, F.A.I., of 
Queenborough and Sheerness, who has taken out his fiftieth 
annual auctioneer’s licence and is still *‘ going strong.” 

The Malham Tarn Estate, now for sale, is of great antiquity. 
Recorded in the ~“ Domesday ” survey, it was held, at one 
time, by the monks at Fountains Abbey, who owned consider- 
able land in the district. Kingsley wrote most of his ** Water 
Babies * at Malham. 

Associations with Swinburne and Watts-Dunton had no 
effect on the auction of * The Pines,’ Putney Hill. Not 
one bid was made for this old house with its ghostly memories. 


great 








Reviews. 


The National Health Insurance Acts, 1936-1938. By Henry 
Lesser, LL.B. (Lond.), of Gray’s Inn, Barrister-at-Law. 
With a Foreword by The Right Hon. Warrer E. Ex.ior, 
M.C., M.P., Minister of Health. 1939. pp. Ixiv and (with 
Index) 1,281. London: Stone and Cox, Ltd. £1 17s. 6d., 
post free. 

It is no exaggeration to say that this comprehensive 
manual, to quote from the foreword by the Minister of Health, 
satisfies a ** long-felt need.” It contains the full text, with 
annotations, of the National Health Insurance Act, 1936, 
the Amending Acts of 1937 and 1938, the National Health 
Insurance (Juvenile Contributors and Young Persons) Act, 
1937, and the numerous regulations and orders made under 
the Acts, besides the full text of Model Rules A (1938 edition) 
for an approved society, a number of useful appendices, and 
an excellent index. The scope of the work can be judged from 
the fact that it contains references to about 200 statutes and 
150 reported cases, as well as numerous decisions of referees 
under the Acts. It is particularly pleasing to note that full 





use has been made of the luterpretation Act, I889, in consider 
ing the meaning of the Acts. The introduction contains a 
brief survey of the law explaining the scope of the scheme, 
the benefits provided, administration and financial arrange- 
ments, and the determination of questions, appeals and 
disputes. The book was published just too early for the 
incorporation of the recent Court of Appeal decision in Marrison 
v. Bell, 83 Sou. J. 176, to the effect that the receipt of sickness 
henefit under the National Health Insurance Act, 1936, did 
not exclude an employee’s right to wages during the period 
of such receipt. In view of Lord Justice Scott's statement 
in the course of his judgment in that case that the benefits 
under the National Health Insurance Act, 1936, were intended 
as an addition to such other beneficial emoluments as a 
workman might have during his illness and that there was 
no ground for supposing that Parliament thereby intended 
to take away any right to wages, it is interesting to note 
that the learned author’s view is that * within the limits 
prescribed by the statute they (wage-earners) became entitled 


to certain specified benefits as of right, and not on proof of 


need as in the case of relief obtained from what, at that time, 
was the poor law authority.” This excellent work will prove 
of invaluable assistance to members of the legal profession 
and others concerned in the administration of national health 
insurance. 
Police Law : 
Use of Police Officers. 


An Arrangement of Law and Regulations for the 


By Ceci C. H. Moriarty, C.B.E., 


LL.D., Chief Constable of Birmingham. Sixth Edition. 
1939. Crown 8vo. pp. xx and (with Index) 502. London: 


Butterworth & Co. (Publishers), Ltd. 5s. net. 

The remarkable success which this manual has attained 
since its first publication in 1929 is sufficient proof of its value 
to those for whose use it is intended. It contains a complete 
summary of criminal law, procedure and evidence, with special 
references to the powers and duties of the police in special 
cases. As examples of the thoroughness with which the 
author has done his work, the chapter on Arrest and the 
section on the powers of the police under the Road Trattic 
Act, 1930, are outstanding. The present edition includes 
references to thirteen recent statutes and eleven additional 
decided cases, as well as an informative section on the Hire- 
Purchase Act, 1938. 

Books Received. 
XXI. Part X. 1939. 


Is. net. 


Tada Vol. London : H.M. 
Stationery Office. 

The Law of Carriage by Inland Transport. by OrTtTo KAHN- 
Freunp, LL.M., Dr. Jur., of the Middle Temple, Barrister- 
at-Law. 1939. Demy 8vo. pp. xxiii and (with Index) 424. 
London: Stevens & Sons, Ltd. 12s. 6d. net. 

The Law Finder. Fifth Edition, 1939. Demy 8vo. 
London : Sweet & Maxwell, Ltd. 2s. 6d. net. 

Discussion Books, No. 24—The Councillor. By A. N. C. 
SHELLEY, M.A., B.C.L.. Barrister-at-Law. 1939. Crown 8vo. 
pp. (with Index) 191. London: Thomas Nelson & Sons 
Ltd. 2s. net. 

The Stock Exchange Official Year Book, 1939. Compiled and 
edited by the Secretary of the Share & Loan Department 
of the Stock Exchange. Crown 4to. pp. cexxxv and 3645. 
London : Thomas Skinner & Co. (Publishers) Ltd. £3 net. 

Conveyancing Precedents under the Property Statutes of 1925. 
3y Hupert A. Rose, M.A., of the Inner Temple and of 
Lincoln’s Inn, Barrister-at-Law. Third Edition, 1939. 
Demy 8vo. pp. Ixxxii and (with Index) 665. London : 
Waterlow & Sons, Ltd. 

Mahaffy & Dodson’s Road Traffic Acts and Orders. Supplement, 
1939. By Ropert P. Manarry, B.A., of the Inner Temple, 
Barrister-at-Law. 1939. Royal 8vo. pp. xiii and 157 
(Index, 8). London: Butterworth & Co, (Publishers) 
Ltd. 7s. 6d. net, 


Case Ss. 


pp. 176. 


25s. net. 
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COUNTY COURT CALENDAR FOR APRIL, 1939. 


Circuit 1—Northumberland, etc. 
His Hon. JupGE RicHarRpDsoNn 
Alnwick, 
Berwick-on-Tweed, 
Blyth, 20 
Consett, 21 
Gateshead, 25 
Hexham, 
Morpeth, 
+*Newcastle-upon-Tyne, 5, I4 
(I58.), 25 (R.B.), 26, (B.) 
(R. every Thursday) 
North Shields, 13 
Seaham Harbour, 24 
South Shields, 12 
Sunderland, 13 (R.B.), 18, 19 


Circuit 2—Durhan, etc. 
His Hon. JupGe GamMon 
Barnard Castle, 
Bishop Auckland, 25 
Darlington, 5 
*Durham, 4, 24 
Guisborough, 20 
Leyburn, 26 
+*Middlesbrough, 19 
Northallerton, 27 
Richmond, 6 
+*Stockton-on-Tees, 18 
Thirsk, 
West Hartlepool, 


Circuit 3—Cumberland, etc. 
His Hon. JupGE ALLSEBROOK 
Alston, 
Appleby, 29 
+* Barrow-in-Furness, 12, 13 
Brampton, 27 
*Carlisle, 5 (R.), 26 
Cockermouth, 
Haltwhistle, 22 
*Kendal, 18 
Keswick, 13 (R.) 
Kirkby Lonsdale, 15 
Millom, 
Penrith, 28 
Ulverston, 25 
+*Whitehaven, 19 
Wigton, 2] 
Windermere, 14 
*Workington, 20 


Circuit 4—-Lancashire. 
His Hon. JupGe Peer, O.B.E., 
ek 
Accrington, 6 
+* Blackburn, 5 (R.B.), 17, 24 (J.S.) 
**Blackpool, 5 (J.S.), 19, 26, 
28 (R.B.) 
*Chorley, 20 
Clitheroe, 4 (R.) 
Darwen, 21 (R.) 
Lancaster, 21 
+*Preston, 4, 18, 21 
25 (J.S.) 


(R.B.), 


Circuit 5—-Lancashire. 
His Hon. JupGe CrRosTHWAITE 
+*Bolton, 19, 26 
Bury, 17, 24 (J.S.) 
*QOldham, 20, 27 
*Rochdale, 28 (J.S.) 
*S:lford, 18 (J.S.), 21, 25 (J.S.) 


Circuit 6—Lancashire. 
His Hon. JupGe Dowpa tu, K.C. 
His Hon. JupGe PRocTER 
+*Liverpool, 3, 4, 5, 17, 21 (B.), 
24, 25, 26, 27, 28 (B.) 

St. Helens, 19, 26 

Southport, 18, 25 

Widnes, 28 

*Wigan, 20, 27 


Circuit 7-—-Cheshire, etc. 
His Hon. JupGeE RicHarpDs 
A'trincham, 5, 26 
*Birkenhead, 5 (R.), 19, 20 (R.), 
24, 25, 27 (R.) 
Chester, 4, 27 
*Crewe, 21 





M: rket Drayton, 28 
Nantwich, 
*Northwich, 20 

Runcorn, 18 
*Warrington, 6, 14, 20 (R.) 


Circuit 8—Lancashire. 
His Hon. Jupce Leck 
Leigh, 21 (R), 28 
t*Manchester, 24, 25, 26, 27, 
28 (R.) 


Circuit 10—Lancashire, etc. 
His Hon. Jupce Bureis 
*Ashton-under-Lyne, 24 (R.B.), 
28 
*Burnley, 17 (R.B.), 20, 21 
Colne, 
Congleton, 14 
Hyde, 27 
*Macclesfield, 18 (R.B.) 
Nelson, 19 
Rawtenstall, 12 
Stalybridge, 13 
*Stockport, 25, 26, 28 (R.B.) 
Todmorden, 18 


Circuit 12—Yorkshire. 

His Hon. JupGE FRANKLAND 

*Bradford, 4 (R.B.), 6,21 (R.B.), 
26, 28 (J.S.) 

Dewsbury, 6 (R.B.), 18 
*Halifax, 13, 14 (J.S.) (R.B.) 
*Huddersfield, 4, 5 (J.S.) (R.B.) 

Keighley, 20 

Otley, 19 

Skipton, 21 

Wakefield, 13 (R.B.), 20 (R.), 


25 


Circuit 13—-Yorkshire, etc. 
His Hon. JupGeE EssENHIGH 
*Barnsley, 19, 20, 21 
Glossop, 26 (R.) 
Pontefract, 24, 25 
Rotherham, 4, 5 
*Sheffield, 18 (.J.8.), 21 (R.), 26, 
27, 28 


Circuit 14—Yorkshire. . 
His Hon. JupGe STEWART 

Easingwold, 17 (R.) 

Harrogate, 14(R.), 21, 28 (R.B.) 

Helmsley, 

Leeds, 4 (R.B.), 5, 19, 20 (3.8.), 
21 (R.), 25 (R.B.), 26, 27 
(J.S.), 28 (R.) 

Ripon, 

Tadcaster, 

York, 4, 25 


Circuit 16—Yorkshire. 
His Hon. Jup@e Str REGINALD 
Banks, K.C. 
Beverley, 13 (R.), 14 
Bridlington, 3 
Goole, 25 
Great Driffield, ‘ 
+*Kingston-upon-Hull, 17 (R.), 18 
(R.), 10, 20, 21 (68.), 24 
(R.B.) 
New Malton, 
Pocklington, 
*Scarborongh, 18 (R.B.) 
Selby, 
Thorne, 27 


Whitby, 


Circuit 17—Lincolnshire. 

His Hon. JupGk LANGMAN 
Barton-on-Humber, 

+* Boston, 6 (R.), 13, 20 (R.B.) 
Brigg, 
Caistor, 
Gainsborough, 14, 21 (R.) 
Grantham, 2] 


+*Great Grimsby, 4, 5 (J.S.), 


6 (R.B.), 19 (J.S.), 20 (R. | 


every Wednesday) 
Holbeach, 27 
Horncastle, 20 (R.), 25 
*Lincoln, 13 (R.B.), 17 
*Louth, 3 








Market Rasen, 26 (R.) 
Scunthorpe, 17 (R.), 24 
Skegness, 14 (R.) 
Sleaford, 18 

Spalding, 26 (R.) 
Spilsby, 12 


Circuit 18—Nottinghamshire, etc. 
His Hon. Jupce Hitpyarp, K.C. 
Doncaster, 5, 6, 14, 17 
East Retford, 25 (R.) 
Mansfield, 24, 25 
Newark, 18 (R.) 
*Nottingham, 6 (R.B.), 19, 20 
(J.S.), 21, 26, 27, 28 (B.) 
Worksop, 4 (R.), 18 


Circuit 19—- Derbyshire, etc. 
His Hon. JupGe Lonason 
Alfreton, 18 
Ashbourne, 4 
Bakewell, 
Burton-upon-Trent, 19 (R.B.) 
Buxton, 
*Chesterfield, 21, 28 
*Derby, 5, 25 (R.B.), 26, 27 
(J.S.) 
Ilkeston, 25 
Long Eaton, 
Matlock, 3 
New Mills, 17 
Wirksworth, 


Circuit 20—Leicestershire, etc. 
His Hon. Jupce GALsraltn, K.C. 
Ashby-de-la-Zouch, 24 
*Bedford, 14 (R.B.), 26 
Bourne, 26 (R 
Hinckley, 17 
Kettering, 25 
*Leicester, 14, 18, 19 (J.S.) (B.), 
20 (B.), 21 (R.B.), 27 (R.) 
Loughborough, 4 
Market Harborough, 5 
Melton Mowbray, 14 (R.), 28 
Oakham, 6 
Stamford, 3 
Wellingborough, 27 


Circuit 21—-Warwickshire. 

His Hon. JupGe DALE 

His Hon. Jupce Rvueea, K.C. 
(Add.) 

*Birmingham, 3, 4, 5, 17, 18 
(B.), 19, 20, 21, 24, 25, 26, 27, 


28 


Circuit 22Herefordshire, etc. 
His Hon. JupGe Roore REEVE, 
K..C. 
Bromsgrove, 28 
Bromyard, 19 
Evesham, 26 
Great Malvern, 3 
Hay, 
*Hereford, 18, 25 
*Kidderminster, 4 
Kington, 
Ledbury, 12 
*Leominster, 17 ° 
*Stourbridge, 13, 14 
Tenbury, 27 
*W orcester, 20, 21 


.) 
(R.) 


Circuit 23—-Northamptonshire. 
His Hon. JupGe Hurst 
Atherston, 
Bletchley, 24 
*Coventry, 17, 
Daventry, 
Leighton Buzzard, 20 
*Northampton, 14 (R.B.), 18 (R.) 
Nuneaton, 
Rugby, 20 (R.) 


18, 19 (R.B.), 25 


Circuit 24—-Monmouthshire, etc. 
His Hon. Jupce Tuomas 
Abergavenny, 27 
Aber.illery, 
Bargoed, 13 
Barry, 6 
t*Cardiff, 3, 4, 5 





Chepstow, 26 


Monmouth, 25 
+*Newport, 18, 20 

Pontypool and Blaenavon, 19, 
*Tredegar, 14 


Circuit 25—-Staffordshire, etc. 

His Hon. JupGe TEBBS 

*Dudley, 4, 18 (J.8.), 25 

*Walsall, 6, 13 (J.S.), 20, 27 
(J.S.) 

*West Bromwich, 5 (J.8.), 19, 
26 (J.S.) 

*Wolverhampton, 14 (J.S.), 21, 
28 (J.S.) 


Circuit 26—Staffordshire, etc. 
His Hon. Jupce Rveaa, K.C. 


Burslem, 
*Hanley, 13 (R.), 27, 28 
Leek, 17 


Lichfield, 19 
Newcastle-under-Lyme, 18 
*Stafford, 15 
*Stoke-on-Trent, 12 

Stone, 

Tamworth, 20 

Uttoxeter, 


Circuit 27—Middlesex. 
His Hon. JupGEr Tupor REEs 
Whitechapel, 20, 21, 27, 28 


Circuit 28—Shropshire, etc. 
His Hon. JupGE SaMvEL, K.C. 
Brecon, 
Bridgnorth, 
Builth Wells, 
Craven Arms, 
Knighton, 
Llandrindod Wells, 
Llanfyllin, 21 
Llanidloes, 12 
Ludlow, 17 
Machynlleth, 14 
Madeley, 20 
*Newtown, 13 
Oswestry, 18 
Presteign, 
*Shrewsbury, 24, 27 
Wellington, 25 
Welshpool, 19 
Whitchurch, 26 


Circuit 29—-Carnarvonshire, etc. 
His Hon. Jupce Str ARTEMUS 
Jones, K.C. 
Bala, 27 
+* Bangor, 17 
Blaenau Festiniog, 
*Caernarvon, 19 
Colwyn Bay, 
Conway, 
Corwen, 27 
Denbigh, 13 
Dolgelly, 26 
Flint, 19 (R.) 
Holyhead, 
Holywell, 14 
Llandudno, 20 
Llangefni, 18 
Llanrwst, 15 
Menai Bridge, 
Mold, 26 (R.) 
*Portmadoc, 
Pwllheli, 14 (R.) 
Rhyl, 21 
Ruthin, 
*Wrexham, 24, 25 


Circuit 30—-Glamorganshire. 
His Hon. Jupce WiiuiaMs, K.C. 
*Aberdare, 4 
Bridgend, 25, 26, 27, 28 
Caerphilly, 27 (R.) 
*Merthyr Tydfil, 6 
*Mountain Ash, 5 
Neath, 18, 19, 20 
*Pontypridd, 12, 13, 24 
Port Talbot, 21 
*Porth, 17 
*Ystradyfodwg, 14 
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Circuit 31—Carmarthenshire, etc. 
His Hon. JupGe Davis 
Aberayron, 
+*Aberystwyth, 6 
Ammanford, 5, 27 
Cardigan, 20 
+*Carmarthen, 4 
+*Haverfordwest, 19 
Lampeter, 1 
Llandilofawr, 3 
Llandovery, 
Lianelly, 21 
Narberth, 18 
Newcastle-in-Emlyn, 
Pembroke Dock, 17 
*Swansea, 11, 12, 13, 24, 25, 26 


Circuit 32—Norfolk, etc. 
His Hon. Juver Row Lanps 
Beccles, 3 
Bungay, 
Diss, 
Downham Market, 
East Dereham, 5 
Eye, 4 
Fakenham, 18 
+*Great Yarmouth, 27, 28 
Harleston, 17 
Holt, 6 
+*King’s Lynn, 20, 21 
+Lowestcft, 14 
North oe 19 
*Norwich, 24, 25, 26 
Swaffham, 
Thetford, 
Wymondham, 


Circuit 33—Essex, etc. 
His Hon. JupGe HiwpEstey, K.C. 
Braintree, 
*Bury St. Edmunds, 4 
*Chelmsford, 17 
Clacton, 18 
Colchester, 12, 13 
Felixstowe, 
Halesworth, 
Halstead, 14 
Harwich, 28 
7*Ipswich, 5, 6 
Maldon, 
Saxmundham, 25 
Stowmarket, 21 
Sudbury, 
Woodbridge, 19 


Circuit 34—Middlesex. 


His Hon. JupGe Dumas 
His Hon. JupGe Tupor Rees 
(Add.) 


Uxbridge, 4, 18, 25 


Circuit 35—-Cambridgeshire, etc. 
His Hon. JupGE CAMPBELL 
Biggleswade, 4 
Bishops Stortford, 24 
*Cambridge, 18 (R.B.), 
26 (J.S.), (B.), 27 
Ely, 21 
Hitchin, 3 
Huntingdon, 14 (R.) 
*Luton, 13 (J.S.) 
21 (R.B.) 
March, 
Newmarket, 20 
Oundle, 17 
*Peterborough, 14 (R.), 18, 19 
Royston, 
Saffron Waldon, 
Thrapston, 
Wisbech, 14 (R.), 25 


Circuit 36—Berkshire, etc. 
His Hon. JupGe Cores-PREEDy, 
K.C. 

*Avlesbury, 14 (R.B.), 28 
Banbury, 12 (R.B.), 19 
Buckingham, 4 (R.) 
Chipping Norton, 19 (R.) 
Henley-on-Thames, 28 (R.) 
High W ycombe, 27 

*Oxford, 17 

*Reading, 13 (R.B.), 20, 21 
Shipston-on-Stour, 18 (R.) 


19 (R.), 


(3), 4, 


Thame, 
Wallingford, 24 
Wantage, 
*Windsor, 18, 25 
Witney, 
Circuit 37—-Middlesex, etc. 
His Hon. JupGre HARGREAVES 
Chesham, 4 
*St. Albans, 18 
West London, 3, 5, 6, 17, 19, 
20, 21, 24, 25, 2€, 27, 28 


Circuit 38—Middlesex, etc. 
His Hon. JupGe Hancock 
Barnet, 4, 25 
*Edmonton, 18, 20, 
*Hertford, 5 
Waltham Abbey, 28 
Watford, 19, 26 


Circuit 39—Middlesex. 
His Hon. Jupce LILLey 
Shoreditch, 3, 4, 13, 14, 17, 18, 
20, 21, 24, 25, 27, 28 
Circuit 40—-Middlesex. 
His Hon. JupGE Tuoompson, K.C. 
His Hon. JvupGe DrvucQuer 
(Add.) 
His Hon. 
(Add.) 
Bow, 3, 4, 5, 25, 26, 2 


Circuit 41—Middlesex. 

His Hon. JupGE EaRENGEY, K.C, 

His Hon. JupGr Davip DaAvIEs, 
K.C. (Add.) 

Clerkenwell, 3, 4 (J.S.), 5, 17, 
18 (J.S.), 19, 20, 21, 24, 25 
(J.S.), 26, 27, 28 

Circuit 42—-Middlesex. 
His Hon. JupGe Str Hitt KEtLy 

Bloomsbury, 3, 4, 5, 18, 19, 20, 
21 (J.S.), 24, 25, 26, 27, 28 


21, 27 


Jupae Tupor ReEEs 


27, 28 


(J.S.) 

Circuit 43—-Middlesex. 

His Hon. JupGe DRYSDALE 
Woopcock, K.C. 

His Hon. Jupce , DRUCQUER 
(Add.) 


5, 25, 26, 27, 


Marylebone, 3, 4, 5 
28 


Circuit 44—-Middlesex. 
His Hon. JupGe Str Morpaunt 
SNAGGE 
His Hon. Jupage Dumas (Add.) 
Westminster, 3, 4, 5, 17, 18, 19, 
20, 21, 24, 25, 2€, 27, 28 


Circuit 45—Surrey. 

His Hon. JupGe Haypon, K.C. 

His Hon. Jupae Hurst (Add.) 

*Kingstor, 4, 18, 21, 25, 28 

*Wandsworth, 3, 5, 17, 19, 20, 
24, 26, 27 

Circuit 46—Middlesex. 

His Hon. JupGe DRvucQuER 


*Brentford, 3, 27 
Willesden, 4, 5, 26, 28 


Circuit 47—-Kent, etc. 
His Hon. JupGE WELLS 
His Hon. Jupae Hurst (Add.) 
*Greenwich, 19, 21, 28 
Southwark, 17, 18, 20, 24, 25 
27 
Woolwich, 26 


Circuit 48—Surrey, etc. 
His Hon. Jupa@e Konstam, 
C.B.E., K.C. 
Dorking, 
Epsom, 4, 26 
*Guildford, 20, 27 

Horsham, 
Lambeth, 3, 5, 21, 24, 25, 28 
Redhill, 19 


Circuit 49—Kent. 
His Hon. JupGe CLEMENTS 
Ashford, 3 


*Canterbury, 18 
Cranbrook, 24 
Deal, 14 

*Dover, 12 
Faversham, 17 
Folkestone, 6 
Hythe, 

*Maidstone, 21 
Margate, 13 

+Ramsgate, 5 

+*Rochester, 19, 20 
Sheerness, 
Sittingbourne, 25 
Tenterden, 


Circuit 50—Sussex. 
His Hon. Jupar Austin JONES 
His Hon. Jupae ArcuHer, K.C. 
(Add.) 
Arundel, 
Brighton, 20, 21 (J.8.), 
+*Chichester, 19 
*Eastbourne, 5, 26 
*Hastings, 4, 25 
Haywards Heath, 
*Lewes, 3 
Petworth, 
Worthing, 18 


Circuit 51—Hampshire, etc. 
His Hon. Jup@r LaAtey, 
Aldershot, 21, 22 
Basingstoke, 3 
Bishops Waltham, 24 
Farnham, 28 
*Newport, 5 
Petersfield, 17 
+*Portsmouth, 3 (B.), 
Romsey, 14 
Ryde, 
+iieaihniepten, 4, 18, 19 (B.), 25 
*Winchester, 12 


Circuit 52-—Wiltshire, etc. 
His Hon. JupGe Jenkins, K.C. 
*Bath, 20 (B.), 27 (B.) 
Calne, 1 
Chippenham, 18 
Devizes, 24 
*Frome, 25 (B.) 
Hungerford, 
Malmesbury, 27 (R.) 
Marlborough, 4 
Melksham, 
*Newbury, 5 (B.) 
*Swindon, 19, 26 (B.) 
Trowbridge, 21 
Warminster, 3 
Wincanton, 28 


bo 
1 


bo 
ie 3) 


’ 


K.C, 


3, 20, 27 


4 Circuit 53—Gloucestershire, etc. 


His Hon. JupGe KEennepy, K.C. 
Alcester, 
*Cheltenham, 12 (J.S.), 13, 25 
Cirencester, 20 
Dursley, 
+*Gloucester, 14, 26 
Newent, 17 
Newnham, 3 
Northleach, 24 
Redditch, 21 
Ross, 
Stow-on-the-Wold, 
Stratford-on-Avon, 27 
Stroud, 18 
Tewkesbury, 
Thornbury, 
Warwick, 28 
Winchcombe, 15 


| Circuit 54—Somersetshire, etc. 


His Hon. JupGk WETHERED 
t* Bridgwater, 14 
t*Bristol, 17 (J.S.), 18, 19, 20, 
21 (B.), 24 (J.S.), 25, 26, 27 
Minehead, 25 (R.) 
*Wells, 4 
Weston-super-Mare, 5, 6 


Circuit 55—Dorsetshire, etc. 
His Hon. Jupae Cavr, K.C. 
Andover, 26 
Blandford, 24 (R.) 


*Bournemouth, 17 (J.S8.), 18 (R.), 
25 (R. 
Bridport, 25 
Crewkerne, 18 (R.) 
*Dorchester, 14 
Lymington, 19 
+Poole, 5, 26 (R. ) 
Ringwood, 27 
*Salisbury, 20 
Shaftesbury, 3 
Swanage, 28 
*Weymouth, 4 
Wimborne, 21 
*Yeovil, 13 


Circuit 56—Kent, etc. 


His Hon. Jupce Str GERALD 
Hurst, K.C. 
Bromley, 21 
*¢ roydon, 3, 4, 5, 25, 26, 28 


Dartford, 19 

East Grinstead, 
Gravesend, 24 
Sevenoaks, 
Tonbridge, 20 
Tunbridge Wells, 27 


Circuit 57—-Devonshire. etc. 
His Hon. JupGEe THESIGER 
Axminster, 17 
+*Barnstaple, 25 
Bideford, 26 
Chard, 18 
+*Exeter, 13, 14 
Honiton, 
Langport, 17 (R.) 
Newton Abbot, 20 
Okehampton, 
South Molton, 27 
Taunton, 3 
Tiverton, 19 
*Torquay, 4, 5 
Torrington, 
Totnes, 21 
Wellington, 24 


Circuit 58—Essex. 


His Hon. Jup@e Davin DAvIEs, 
K.C, 
Brentwood, 14 (R.) 
Grays co. dre .) 
Ilford, 3 (R.), 4, 5, 18 (R 
21, 24 ei 


*Southend, 5 (R.), 19 (R.B.), 26, 
27 (R.), 2 


Circuit 59—Cornwall, etc. 
His Hon. Jup@e Lias 
Bodmin, 25 (R.) 
Camelford, 28 (R.) 
Falmouth, 25, 
Helston, 
Holsworthy, 
Kingsbridge, 21 
Launceston, 26 (R.) 
Liskeard, 13 (R.) 
Newquay, 24 
Penzance, 26 
+*Plymouth, 18, 19, 20 
Redruth, 27 
St. Austell, 17 (R.) 
Tavistock, 17 
t*Truro, 28 


+The Mayor’s and City of London 
Court. 

His Hon. JupGE Dopson 

His Hon. Jupa@r WHITELEY, K.C. 

His Hon. JupGE THOMAS 

His Hon. JupaE BEAZLEY 

Guildhall, 3, 4, 5 (A.), 17, 18, 

19, 20, 21 (J.S.), 24, 25, 26(A.), 
27, 28 (J.S.) 


* = Bankruptcy Court 
+ = Admiralty Court 
(R.) = Registrar's Court only 
(J.S.) = Judgment Summonses 
(B.) = Bankruptcy only 
(R.B.) = Registrar in Bank- 
ruptcy 
(Add.) = Additional Judge 
(A.) = Admiralty 
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To-day and Yesterday. 


LEGAL CALENDAR. 
December, 1867, the Fenians made a 
They raided the Martello Tower 
few 


20 Marcu.—In 
bold coup. 
at Fota, near Queenstown, at tea-time, taking the 
artillerymen in charge completely by surprise and carrying 
off 300 Ibs. of explosives. Before retiring they administered 
to the soldiers a form of oath not to identify them. On the 
20th March, 1868, young “ Captain ’’ Mackay who had led the 
raiders was convicted at Cork. He frankly admitted the 
fairness of his trial, and his reckless dash and manly and 
generous qualities commanded some admiration. He was 
sentenced to twelve years’ penal servitude. 
21 Marcu.—On the 21st March, 1822, a grim peasant 
tragedy came before the court at the 
{nniskillen Assizes when John Keys was tried for the murder 
of his father. The two had gone out to dig a ditch, and the 
older man had never returned. Subsequently, his naked body 
had been dug up in the mountains. His son had killed him 
to inherit his property. After being found guilty, the prisoner 
declared with tears that he had indeed committed the crime, 
but that his brother, on whom suspicion had also been cast, 
was innocent. 
22 Marcu.—On the 22nd March, 1896, Judge Hughes, 
the author of “Tom Brown’s Schooldays,”’ 
died at Brighton, aged seventy-three. 
23 Marcu.—On the 23rd March, 1829, when John Moore 
was indicted at the Nottingham Assizes for 
stealing two rabbits, it was proved that they were dead, and 
his counsel, relying on a decision of Mr. Justice Littledale, 
who had once held than an indictment for stealing a duck was 
not supported by proving that a dead duck had been stolen, 
asked for an acquittal. Mr. Serjeant Adams, who was sitting 
as Commissioner, doubted and went to consult Mr. Justice 
Burrough in the next court. It then appeared that there 
had been no less than forty decisions overruling the eccentric 
authority cited, but that none of them had been reported. 
The prisoner was found guilty. 
On the 24th March, 1818, the Assize Court at 
Lifford heard the story of the end of an Irish 
informer. Some years before, a gentleman had been murdered 
and his assailant had been convicted, it was believed, on the 
evidence of one George Balfour. One moonlit night the secret 
societies gathered a hundred men under the river bank near 
Glengannon Brilge. A man came whistling along the road 
from Carn as a sign that Balfour was coming. When their 
victim crossed the bridge, they seized him. “ Boys dear, 
what you will,” he exclaimed, and they were his last words 
before he was run through the body. Then all the band 
dispatched him with various weapons. The corpse was 
dragged to a flax hole and sunk in it, the parties being sworn 
to secrecy. One Edward Bradley was now convicted of 
murder for his share in the crime. 
25 Marcu.—On the 25th March, 1831, Parke, J., had a 
difficult situation to handle at the York 
Assizes. A woman indicted for the murder of her infant 
proved to be deaf and dumb, and a witness was sworn to 
interpret the proceedings to her by signs. After some time 
a plea of * Not Guilty ” was extracted from her, but when 
it came to swearing the jury, it was impossible to make her 
understand the nature of her right to challenge them, or 
indeed to explain to her even the elements of our majestic 
system of trial by jury. Another interpreter was sworn and 
failed. At last the Gordian knot was cut by a finding of the 
jury that she was insane. 
26 Marcu.—On the 26th March, 1792, George Benstead was 
taken from Norwich Gaol and executed. He 
was afterwards hanged in chains on Undley Common near his 
home. He showed no sign of contrition, and his chief regret 


24 Marcu. 





seemed to be that his sentence had been altered from dissection 
by the surgeons to hanging in chains. He was anxious to 
go earlier to the place of execution to escape the insults of the 
populace. 


THE WEEK’s PERSONALITY. 

Few of those who read * Tom Brown’s Schooldays ” realise 
that the author was a county court judge, and one of the 
founders of the co-operative movement. Rather do they 
identify him with the boy hero of his masterpiece whose story 
belonged to the Rugby of Dr. Arnold where he himself was a 
pupil. He vigorously repudiated the identification, but the 
sentiments and character of Tom Brown were basically those 
of the sort of boy that Tom Hughes was. It was at Lincoln’s 
Inn that he came in contact with the influence which shaped 
the course of his life. The teaching of the chaplain, 
F. D. Maurier, answered his most intimate aspirations and 
convictions, and, in 1848, he joined the little band of Christian 
Socialists who gathered round the pioneer reformer. He 
assisted enthusiastically in the foundation of the co-operative 
movement, but it was the productive side in which his faith 
rested and he foresaw the dangers implicit in the over- 
development of the store system. Simple, sincere, straight- 
forward, manly and unsuspicious, he was also essentially 
devout and religious. His zeal for social reform carried him 
into Parliament, where he laboured earnestly for the working 
classes. His last years were spent quietly discharging the 
duties of a county court judge at Chester. 

Two ELopreMENTs. 

A picturesque dispute in the Edinburgh Court of Session 
as to whether a particular establishment at Gretna Green 
had the exclusive right to style itself “The Blacksmith’s 
Shop ” has lately brought out a good deal about the former 
matrimonial practices on the Scottish Border, from the 
runaway matches of some Lord Chancellors to the romantic 
boom which, about 1793, is said to have kept seven smithies 
going at Gretna, forging marriages faster than horse-shoes. 
The Chancellors mentioned are named in the press as Eldon 
and * Percy,” but the latter is certainly a mistake for 
Erskine. Eldon was married at Blackshiels and Erskine 
at Springfield, and the two episodes stand at opposite ends 
of the scale of romance. Eldon’s adventure was of life's 
springtime—youthful ardour, thwarted by prudent elders, 
his true love escaping by a ladder from her window, a dash 
through the night by postchaise, a defiant marriage recognised 
at last by their parents, a long mutual devotion, severed 
only by death. Erskine’s was a very different affair. Here 
was an old man, the wreck of a brilliant advocate and judge, 
secretly marrying his house-keeper—and none too soon. 
Some say he was disguised in women’s clothes and played 
strange pranks. He was but two or three years from the 
grave. 
DECLINE OF THE MARRIAGE INDUSTRY. 

It was the railway that brought decay to Gretna’s industry, 
though it had already ceased to be fashionable. About 
1834, it could count on three or four hundred marriages a 
year, but the parties were “ chiefly from the sister kingdom 
and from the lowest rank of the population ’’—week-enders 
Carlisle and the like. Every public-house had _ its 
* priest.” Even the roadmen on the highway pressed their 
services on the traveller indiscriminately. Competition 
had brought down the marriage fee to 2s. 6d., and, when the 
reign of the locomotive began, “ priests” took to touting 
on the station platform. In the days of the post-chaise, 
of course, the postillions of Carlisle had all been attached to 
one or other of the matrimonial establishments beyond the 
Border, each taking his passengers willy-nilly to his own 
particular house. It is, by the way, doubted by many whether 
there ever was a genuine blacksmith in the business at. all 
at that time, 
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Notes of Cases. 
Court of Appeal. 
Appleson ». H. Littlewood, Ltd. 


Scott, Clauson and Finlay, L.JJ. 13th February, 1939. 


ConTRACT—COMPETITION—AGREEMENT BINDING IN Honour 
WHETHER (CourT’s JURISDICTION OUSTED. 

Appeal from Asquith, J. 

The plaintiff brought an action for £4,000, which he claimed 
to be due to him in respect of his entry into a competition 
promoted by the defendants, alleging that he had filled in 
a form in their penny points pool with correct forecasts 
of the results of certain football matches. The defendants 
alleged (inter alia): (1) that the transaction gave rise to no 
right of action by reason of r. 2 of the rules set out in the 
entry forms to the effect that the contract was binding in 
honour only without legal obligations of any kind, and 
(2) that by virtue of the rules they were entitled to disqualify 
the plaintiff because in the view of their accountants there 
was reason to doubt the genuineness of his forecasts. By the 
rules disqualification would be incurred if in fact or in the 
opinion of the defendants’ accountants a form was not 
postmarked or did not reach them as provided by the rules, 
or if there was reason to doubt the genuineness of the forecast. 
The defendants alleged that in fact or in the opinion of their 
accountants the form was not postmarked as required and did 
not reach them on the due date and that there was reason 
to doubt the genuineness of the forecast. Asquith, J., struck 
out the statement of claim. 

Scort, L.J., dismissing the plaintiff's appeal, said that 
the action purported to be based on a contract between the 
plaintiff and the defendants, whereby the defendants had 
offered to pay successful competitors on the terms contained 
in their form when they were accepted by a competitor 
lodging a competitive estimate. The defendants had applied 
to have the action struck out as frivolous and vexatious 
and an abuse of the court’s process and on the ground that 
no reasonable cause of action was disclosed. The first part 
came under the court’s inherent jurisdiction and the second 
under R.S.C., Ord. XXX, r.4. The reason for the application 
was that the contract contained an express term that it was 
binding in honour only. It was the court’s duty to decide 
the issue at that stage if nothing further could emerge from 
the evidence at the trial. Nothing further could be adduced 
to help the court with regard to the meaning of the contract. 
If there was any rule of public policy applicable it was that 
persons must be bound by their arrangements clearly 
expressed. This arrangement was clearly expressed as 
binding in honour only. The plaintiff could not complain 
of terms he had agreed to with his eyes open. Rose and 
Frank Co. v. J. R. Crompton and Brothers Ltd. [1925] A.C. 
at p. 454, applied. 

Criauson and Fintay, L.JJ. agreed. 

CounseL: Pritchard, K.C., and G@. Newman ; 
K.C., and Howard-Jones. 

Souicirors: Gibson & Weldon, for J. Maurice Mass, 
of Liverpool ; Jaques & Co., for North, Kirk & Co., of 
Liverpool. 

[Reported by Francis H. Cowprr, Esq., Barrister-at-Law.} 


Lynskey, 


Sedgleigh Denfield ». St. Joseph’s Society for Foreign 
Missions. 
Scott, MacKinnon and Goddard, L.J.J. 
23rd February, 1939. 
NvusJsANCE—FLoopinc—DitcuH LEADING To CULVERT BLOCKED 
—-ENTRANCE PLACED ON DEFENDANT’S LAND WITHOUT 
LeEAVE—LIABILITY. 
Appeal from a decision of Branson, J (82 Sox. J. 606). 
The plaintiff's garden lay to the south of a field belonging to 
the defendant society. Along the south edge of the field ran 





a ditch, an open watercourse running from east to west. 
The area of the ditch was owned by the defendants. West 
of the plaintiff's land and south of the ditch was a plot of land 
occupied by a block of flats. In 1934 the local authority, in 
accordance with an agreement with the owners of the flats, 
put a culvert 15 inches in diameter along the line of the 
ditch north of their property, covering the top with earth. 
The culvert was carried to a point 2 feet beyond the fence 
separating the flat owner’s land from the plaintiff's. No 
adequate grid was fixed to prevent refuse and leaves flowing 
into the pipe. The defendant society was unaware of the 
trespass thus committed. The lay brother, whose duty it was 
to clear the ditch periodically, saw the work being done, but, 
assuming that it was with the authority of his superiors, did 
not report it to them. Thereafter the ditch down to the 
culvert was cleaned twice yearly in February and November 
by the lay brothers. In April, 1937, owing to an unusually 
heavy rainfall refuse obstructed the opening of the pipe and 
water accumulated in the ditch, flowing into the plaintiff’s 
garden and causing damage. The plaintiff claimed damages 
for negligence and nuisance, alleging that (a) the pipe was too 
small, (4) that there was no protecting grid, and (c) that 
the defendants had failed to keep the ditch clear. There was 
no proof as to (a) and (c). Branson, J., treated the alleged 
nuisance as being the creation of the pipe without a protecting 
grid, and dismissed the action, because this was done by the 
local authority when trespassing on the defendant’s land. 
MacKinnon, L.J., dismissing the plaintiff's appeal, said 
said that Job Edwards, Ltd. v. Company of Proprietors of the 
Birmingham Navigations [1924] 1 K.B. 341, decided that 
where a private nuisance had been created on a man’s land 
by a trespasser without his authority he was not responsible 
for it, and that mere failure on his part or even refusal to 
remove the nuisance did not involve him in liability for its 
result. The plaintiff had also put his case on the ground 
of negligence. But negligence meant a breach of some duty 
of care to the plaintiff. If when the local authority did the 
work the defendants owed the plaintiff no duty to mitigate 
the potential source of danger it could not be said that they 


owed such a duty if the word * negligence ’’ was used instead 


of ** nuisance.” 
CounsEL: G. Sharp and H. V. Lloud-Jones ; Hubert Hull. 
Souticirors: Maltz, Mitchell & Co.; Witham & Co. 


[Reported by FRANCIS H. Cowper, Esq., Barrister-at-Law.] 


United Australia Ltd. v. Barclays Bank Ltd. 
Scott, Clauson and du Parcgq, L.JJ. 
31st January, Ist and 23rd February, 1939. 
Watver—Cavse or AcTION—CIRCUMSTANCES GIVING RISE 

TO ALTERNATIVE REMEDY IN ConTRACT OR TorT—ACTION 

IN CONTRACT AGAINST ONE DEFENDANT—NEVER BrovuGut 

TO Finat TrRIAL—SUBSEQUENT ACTION IN TORT AGAINST 

ANOTHER DEFENDANT—EFFECT. 

Appeal from Goddard, J. 

In November, 1934, certain debtors of the plaintiff company 
sent them an order cheque for £1,900. A.E., the plaintiffs’ 
secretary, without authority endorsed it in their name in 
favour of M.F.G. Ltd., who paid it into their account with the 
defendant bank. The bank collected the money. In May, 
1935, the plaintiffs began an action against M.F.G. Ltd., 
claiming £1,900 either as money lent to them or as money 
had and received to the plaintiffs’ use. The action never came 
to final trial, an interlocutory judgment being obtained 
but set aside. M.F.G. Ltd., having gone into liquidation in 
December, 1935, the plaintiffs put in a proof for money lent 
which had not yet been admitted. In November, 1938, the 
plaintiffs brought an action against the defendant bank 
claiming £1,900 as damages for conversion of the cheque. 
Goddard, J., dismissed the action. 

Ciauson, L.J., delivering the court’s judgment dismissing 
the plaintiffs’ appeal, said that the bank did not rely on the 
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Bills of Exchange Act, 1882, s. 82. On the facts the plaintiffs 
were free to elect to treat the cheque as having reached M.F.G. 
Ltd. properly, and on that footing to make them liable, not 
for damages for wrongful conversion, but for money had and 
received, i.e., as mere debtors to repay the money contrac- 
tually or quasi-contractually, and not as persons bound to 
make reparation by way of damages for a wrongful act. 
Formerly there were often considerable procedural advantages 
in “waiving the tort.” Now the advantages might not 
always be important, but in a case like this, where the question 
of the servant’s authority might involve difficult investigations 
of the internal affairs of a group of interlocked companies, 
they might be substantial. The claim for money lent involved 
the position that there had never been a tort. The claim 
for money had and received involved the position that there 
had been a tortious acquisition of the money, but it also 
involved waiver of the tort and an election to claim against 
M.F.G. Ltd. in assumpsit. The present claim against the 
bank set up that the dealings of A.E. and M.F.G. Ltd. (and 
consequently the bank) with the cheque were tortious. The 
plaintiffs had to treat those dealings as tortious or fail in this 
claim. If the 1935 action had proceeded successfully to 
judgment they could not have treated those dealings as 
tortious. The question was whether the election to institute 
proceedings necessarily based on the position that the claim 
in tort was abandoned prevented the plaintiffs now from 
reviving the claim in tort. Verschures Creameries v. Hull and 
Netherlands Steamship Co. Ltd. [1921] 2 K.B. 608, decided 
the point in favour of the defendant bank. See also Lythgoe 
v. Vernon, 5 H. & N.180; Smith v. Baker, L.R. 8 C.P. at p. 355; 
* Bullen and Leake on Pleadings,” 3rd ed., p. 48: Hitchin 
v. Campbell, 2 Wm. Bl. 827; Morris v. Robinson, 3 B. & C. 
196; Valpy v. Sanders, 5 C.B. 886 and Rice v. Reed [1900] 
1 Q.B. 54. 

CounsEL: Denning, K.C., and King-Hamilton ; Streatfeild, 
K.C., and C. Burt. 

Souicirors: King-Hamilton & 
and Hambling. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 
Thornett v. Barclays Bank (France) Ltd. 

28th February, 1939. 
PARTICULAR 
JUDGE ON 
R.S.C., 


Green ; Durrant Cooper 


Scott and Clauson, L.JJ. 
AFFIDAVIT OF 
DIscRETION OF 
FOR INSPECTION 


PRACTICL—APPLICATION FOR 
DocuMENTS—ORDER MADE- 
SUBSEQUENT APPLICATION 
Orv. XXXI, r. 19a (3). 
Appeal from Asquith, J. 

In an action against the bank, a company registered in 
England but carrying on business entirely abroad, the plaintiff 
claimed damages for alleged fraud and negligence, stating 
that she had lost a large sum through fraudulent and negligent 
advice by the manager of one of its branches abroad as to the 
sale and purchase of securities on her behalf. The bank 
denied the fraud and negligence, and also pleaded that if the 
manager was guilty he was not acting within the scope of his 
authority. The plaintiff contended that it was a regular 
part of the bank’s business to advise customers as to invest- 
ments, and that the greater part of its business consisted of 
buying and selling securities on behalf of customers. Con- 
sidering that the bank’s affidavit of documents did not include 
all the relevant documents in its possession, the plaintiff's 
legal advisers applied, under Ord. XXXI, r. 19a (3), for a 
further affidavit as to certain documents. The Master 
made an order for the discovery of the documents specified, 
including a book recording the total amounts received by the 
bank day by day in respect of commission on the sale and 
purchase of securities for customers, restricting the discovery 
to entries relating to the plaintiff. Morton, J. (sitting as 
Vacation Judge), ordered the bank to file an affidavit relating 
to the documents as a whole without restriction. Subse- 
quently the plaintiff gave the bank notice under r. 15 to 








produce the book for inspection. The bank having refused 
to give inspection of the whole book, an application for an 
order for inspection was made under r. 18. Asquith, J., 
affirming the Master, who considered that the question of 
relevance was settled by the order of Morton, J., made the 
order. The bank appealed. 

Scort, L.J., said that r. 194 was inserted to get over the 
difficulty arising out of the principle regulating discovery, 
which put on the party whose duty it was to make discovery 
the duty of swearing what documents were relevant, that 
affidavit being binding as against the other party as to the scope 
of relevance. The rule enabled the other party to impeach 
the view of relevance on which the affidavit was framed. 
But when an order was made under it the ordinary rule of 
discovery applied, enabling the party having the documents 
to object to disclosing parts of them. The decision of a judge 
on a specific document under r. 19a did not prejudice any 
detailed question of relevance with regard to the right of the 
party giving to conceal certain entries as irrelevant. The 
jurisdiction of the court was not limited in the matter of making 
whatever order it thought right. His lordship considered the 
issue of relevance, and held that to a certain extent the book 
related to matters in question in the action from the point 
of view of the amount of business done by the bank. It should 
be ordered that if within ten days the bank answered an 
interrogatory as to the total amount of commissions earned 
by it during each year of the material period the plaintiff 
should not have inspection of the book, but that if the bank 
was not willing to answer the interrogatory the appeal should 
be dismissed. 

Ciauson, L.J., agreed. 

CounsEL: Birkett, K.C., and H. Robertson ; V. Holmes. 

Souicirors : Durrant Cooper & Hambling ; Allen & Overy. 


[Reported by Francis H. CowPer, Esq., Barrister-at-Law.] 


B. G. Utting & Co. Ltd. ». Hughes (Inspector of Taxes). 
Scott, Clauson and du Pareq, L.JJ. 16th March, 1939. 
RevENUE—INcoME Tax—BvILDING CoMPANY—ERECTION 

or Houses—Hovuses LEASED FOR PREMIUM AND GROUND 

Rent—AssessMENT—INCOME Tax Act, 1918 (8 & 9 Geo. 5, 

c. 40), Sched. D. 

Appeal from Macnaghten, J. (82 Son. J. 972). 

The company carried on the business of builders, contractors 
and developers of building estates. They developed two 
estates which they owned, erecting houses, making roads and 
laying down drains. In several cases they soJd land with the 
houses thereon freehold for cash, the purchase money being 
brought into their accounts as a trading receipt, while the 
cost of the land and buildings was set against it as a trading 
expense. In other cases they disposed of houses by way of 
ninety-nine year leases in consideration of a cash payment 
and subject to a yearly ground rent of £9 15s. or £10 10s. 
In such cases the cash payment was brought into their 
accounts as a trading receipt and the ground rent was brought 
in at a figure assumed to represent the cost thereof, the cost 
of the land and houses being debited as a trading expense. 
From the Ist July, 1935, to the 3lst December, 1936, the 
company granted such leases in the case of nine houses. They 
had not since their formation sold any ground rents but had 
always retained their reversionary estate in the houses in 
respect of which ground rents were payable. The Crown 
contended that (a) the company had sold land and houses on 
ninety-nine year leases for a*cash payment and money’s worth 
(i.e., the right to receive a ground rent) ; (b) the cash payments 
were trading receipts to be included in the computation of 
profits under Case I of Sched. D; (c) the right to receive 
ground rents was part of the consideration, could readily be 
turned into money, and was a trading receipt equally with the 
cash payments. Macnaghten, J., gave judgment for the 
Crown, holding that the ground rents, being readily saleable, 
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must be brought into the company’s trading account at their 


realisable market value. The company appealed. 

CLauson, L.J., delivering the court’s judgment, said that 
the company contended that the ground rent was an unrealised 
asset and should be brought into account at cost or at its 
market value, whichever the That was right. 
There was a crucial difference between this case and John 
Emery & Sons v. Inland Revenue Commissioners [1937) A.C. 91, 
since there the subject had ceased to be the owner of the house 
and ground in question. On this point the appeal should be 
allowed. A second point arose on the bringing of the premiums 
into account as proceeds of sale. As a result of the Finance 
Act, 1926, s. 28, Fry v. Salisbury House Estate, Ltd. (1930] 
A.C. 432, did not apply. Profits from premiums fell within 
Case | as profits from trade, and the transfer of such premiums 
from Sched. A to Sched. D by the 1926 Act left them taxable 
under Case I, though they were at the same time taxable 
under Case II]. Nothing in the 1926 legislation placed those 
profits in any different position from any other item taxable 
under Case III, and the Crown could exercise an option to 
tax them under Case I, the proviso to r. 6 of Sched. A, No. II, 
ceasing to apply to them. The appeal should be allowed on 
the first point. The case should be remitted to the Com- 
missioners to determine the basis on which the cost price of 
the ground rents was to be calculated. 

CounsEL: Latter, K.C., and Scrimgeour ; The Attorney- 
General (Sir Donald Somervell, K.C.), and R. Hills. 

Soticirors : Royds, Rawstorne & Co. ; Solicitor of Inland 
Revenue. 

[Reported by FRANCIS H. Cowprr, Esq., Barrister-at-Law.| 
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Was 


National Real Estate & Finance Co. Ltd. v. Hassan. 


Scott, MacKinnon and Goddard, L.JJ. 
21st March, 1939. 

LANDLORD AND TENANT—ALLEGED BREACH OF COVENAN1 
ro  Rerpair—AcTION FOR PossEssloN—-LEASEHOLD 
Property (Repairs) Act, 1938, SUBSEQUENTLY COMING 
iNtO ForcE—Errect—LrEAsEHOLD PRropreRTY (KEPAIRS) 
Act, 1938 (1 & 2 Geo. 6, ¢. 34). : 
Appeal from Croom-Johuson, J. 

The defendant was tenant of a house on a ninety-nine 
years’ lease due to expire in 1950. In January, 1937, the 
plaintiffs in whom the reversion expectant was vested served 
on her a notice of breach of covenant to repair with a schedule 
of dilapidations in accordance with the Law of Property 
Act, 1925, s. 146, and in July, 1957, they issued a writ 
claiming possession and damages for breach of contract 
alleging that the notice had not been complied with. The 
statement of claim was delivered in October, 1937, and in 
November, 1937, the defendant delivered a defence admitting 
the plaintiffs’ title and service of the notice, but pleading that 
the house had been sufficiently repaired. She also claimed 
relief under s. 146 (2) of the 1925 Act. In June, 1938, the 
Leasehold Property (Repairs) Act, 1938, became. law. In 
October, 1938, the defendant obtained leave to amend her 
defence by adding that she relied on that Act. On a pre- 
liminary point, Croom-Johnson, J., held that she was entitled 
to rely on it. 

Scort, L.J., allowing the plaintiffs’ appeal, said that nothing 
in the 1938 Act was meant to alter rights vested before it 
came into force. It should not be treated as procedural. 
As a general rule, a procedural Act meant one relating to 
procedure in litigation. In the absence of any clear provision 
this Act could not be treated as retrospective, save, possibly, 
with regard to the matters stated ins. 5. It was perfectly 
consistent that Parliament intended that proceedings required 
to be taken under the Act should be taken in the future and 
that it should have no ex post facto retrospective application. 

MacKrynon, L.J., agreeing observed that the Master had 
ordered the action to be set down for hearing on a preliminary 
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. ships. 


point of law without stating what the point was. No order 
should be made in such terms. When advantage was taken 
of Ord. XXV, r. 2, the point of law should be properly 

expressed. 
GODDARD, 
CouNsEL: Etherton ; 
Soxticirors : Tanner & Worley ; 

and Munro, of Liverpool. 
[Reported by Francis H 


PP agreed. 


Lynskey, K.C. and W. Geddes. 
Herbert J. Davis, Berthen 


CowPeEr, Esq., Barrister-at-Law.] 


High Court—Chancery Division. 

E. Worsley & Co. Ltd. ». Cooper. 
Morton, J. 25th January, 1939. 
Servant—ForMeErR Director oF CoMPANY 

SIMILAR BUSINESS CIRCULAR TO 

Errect OF STATEMENTS CONTAINED THEREIN 

Mauicious FALSEHOOD—CLAIM ALLEGING 
INFORMATION, 


MASTER AND 
COMMENCING 
CUSTOMERS 

CLAIM 
Use 


FOR 


OF CONFIDENTIAL 


In 1922, the plaintiff company were formed to carry on 
the of merchants in London, their chief 
customers being printers. They employed the defendant, 
R.C., as a traveller, paying him by commission. He contri- 
buted very largely to the extension of the business, and in 
1927 he was appointed manager, continuing also to travel. 
In that year a price list was issued, and in 1934 a sample 
hook was issued, R.C. playing a leading part in their prepara- 
tion. Some of the names of the papers dealt in by the 
plaintiffs were generally used in the trade, others were peculiar 
to the merchants who sold that particular kind of paper, and 
others were given to a particular type of paper by the 
plaintiffs. In the case of most of the latter the names were 
selected by R.C. These were not registered trade marks, 
but it was the custom in the trade for one merchant not to 
use a name already adopted by another. In 1934 R.C. and 
his father, G.C., directors of the company. In 
September, 1937, owing to disagreements, R.C. and G.C. 
were bought out of the company and resigned their director- 
R.C. was at the time receiving commission on about 
75 per cent. of the company’s orders. In August, 1937, 
R.C. sent out a circular stating that ** by mutual arrangement 
[ severed my connection with Messrs. E. Worsley & Co. 
Ltd. on Saturday last. I am starting from to-day a new 
company under the title of the Cooper-Kelland Paper Co . 
with the majority of the old firm’s staff to assist me to carry 
out your wishes. I shall be glad if you will send all communica- 
tions to me at the above address, whether in connection with 
orders given to me for, the old firm which I shall personally 
follow up when necessary or for any new orders or inquiries 
which you may care tosend me. My intention is to market the 
sane products as before, with similar delivery arrangements 
for the present, making improvements from time to time 
where necessary. [| shall be writing again shortly giving a 
price list and further information as to the new arrangement. 
Thanking you for all past favours and hoping to receive 
your continued support in my new venture.’ He also sent 
out a price list marked: * All previous price lists cancelled.” 
It was arranged precisely as the plaintiffs’ price list. The 
names of some of the papers were different, but a key was 
also sent out giving the plaintiffs’ names in a column headed 
* Old Reference ” next to R.C.’s names in a column headed 
* New In this action the plaintiffs sought 
relief (1) for infringement of copyright in their price lists; 
(2) wrongfully passing off goods under the names appearing 
in their price list and misleading the public into believing 
that they were buying their goods : (3) causing to be written 
certain malicious falsehoods of them in their business : 
(4) disclosing or making an improper use of confidential 


business paper 


became 


Reference. 


information. 
Morton, J., said that as to the copyright claim, the defen- 
dant admitted his price list and key was an infringement of 
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the plaintiffs’ copyright. As to the passing off claim, there 
was no evidence that the defendant had sold and passed off 
voods in such a way as to mislead the public into thinking 
that they were buying the plaintiffs’ goods. As to the claim 
for malicious falsehood his lordship referred to Ratcliffe v. 
Evans {1892] 2 Q.B., at p. 527, and said that the plaintiffs 
had to establish that the words complained of expressly or 
hy innuendo conveyed an untrue statement of facts, that they 
were written maliciously (i.e., with an indirect or improper 
motive), and that they had suffered special damage. The 
circular was capable of conveying that the plaintiffs had 
gone out of business and that the defendants had succeeded 
them. That meaning was attributed to it by one customer 
and would not unnaturally be attributed to it by others. 


It was so worded with the indirect and improper motive of 


conveying to the customers that the defendants had succeeded 
to the plaintiffs’ business. As to the question of damage, 
his lordship referred to Ratcliffe v. Evans [1892] 2 Q.B., 
at pp. 527, 529, 531, 532, and said that here when a general 
loss of custom was proved and the words used were calculated 
to lead to damage and loss of custom it would be insisting on 
‘more certainty and particularity than is reasonable” to 
require instances of special damage to be alleged and proved. 
Some of the business would have gone to R.C. even had his 
methods been beyond reproach, but it should not be inferred 
in his favour that the falling off of £27,000 in the year ending 
the 30th September, 1938, was wholly due to the loss of his 
personality. 
general loss of business. As to the claim for disclosing con- 
fidential information, paper merchants would not wish the 
sources of their whole range of papers to be disclosed to their 
customers or competitors. But R.C. had not broken an 
express contract. He had never been warned that information 
as to the source of any paper was not to be disclosed during 
his employment or subsequently. The information was 
openly and honestly obtained by him, and he himself was 
largely responsible for its very existence by compiling the 
plaintiffs’ sxmple book and price list. The information was 
in his head and he did not take away any materials. It was 
not a trade secret. He was entitled to stock the same papers 
us the plaintiffs. Apart from the fact that the price list and 
key were a breach of copyright, no actionable wrong was 
committed under this head (Herbert Morris Lid. v. Saxelby 
[1915] 2 Ch., at p. 88: United Indigo Co. Ltd. v. Robinson, 
19 R.P.C., at pp. 187, 189). R.C. was only using his know- 
ledge, skill and experience gained in the plaintiffs’ service. 
His lordship added that though passing off as alleged was not 
established, the statements in R.C.’s cireular and price list 
and on a business card describing him as ~ director, formerly 
K. Worsley & Co. Ltd.” were a misrepresentation to the effect 
that the defendants were the plaintiffs’ successors. That was 
a species of passing off and the plaintiffs could still succeed 
on that issue by establishing that the misrepresentation was 
made and was such as to give rise to a strong probability of 
actual damage (Kerly on * Trade Marks,” 6th ed., p. 552: 
Balden v. Shorter (1933) Ch. 427: Harper vy. Pearson, 
3.L.T. 547: Scott v. Scott, 16 L.T. 143). 

CouNsEL: Denning, K.C., and 
Burrell, K.C., and R. Shaw. 

Souicirors : Windsor & Brown ; Woolley, Tyler & Bury. 

[Reported by Francis H. Cowpgr, Esq., Barrister-at-Law.] 


Geoffrey Howard ; 


High Court—King’s Bench Division. 
Horlicks Ltd. ». Garvie. 


Lord Hewart, C.J., Charles and Singleton, JJ. 
Isth January, 1939. 


Pustic Heatru—ADVERTISEMENT—HOARDING CONSISTING 
OF MevraL PANELS EACH LESS THAN 12 Ferret HIGH 
PANELS PRESENTING AN ADVERTISEMENT—-WHETHER AN 
ADVERTISEMENT HOARDING WITHIN Byr-Laws. 


Damage was sufficiently proved by evidence of 





Appeal by case stated from a decision of a metropolitan 
Inagistrate. 

Informations were preferred by the respondent against the 
appellant company, charging them with having in April, 1938, 
infringed a bye-law made by the London County Council 
under s. 2 (1) of the Advertisements Regulation Act, 1907, 
for the regulation and control of hoardings and_ similar 
structures used for the purpose of advertising when thev 
exceed 12 feet in height. It was complained that the company 
had erected a fixed or advertisement hoarding to certain 
premises without first submitting plans and sections to the 
council. The structure in question consisted of thirty-nine 
metal panels each of which was separately constructed and 
painted before erection, and was attached to the premises 
separately from the rest. Each panel was less than 12 feet 
high, and the effect of them all when erected was to present 
one large advertisement consisting of a picture and a reference 
to the company’s business. It was contended for the 
respondent that the composite structure was an advertisement 
hoarding within the meaning of the London County Council's 
bye-laws. It was contended for the appellants (i) that the 
structure was not one hoarding but thirty-nine separate 
hoardings, and that, as each hoarding was less than 12 feet 
in height, there had been no infringement of the bye-laws : 
and (ii) that a structure of that kind erected on the side of a 
building did not constitute a hoarding within the meaning 
of the bye-laws. The magistrate held that the structure 
was an advertisement hoarding, and on some of the informa- 
tions (the others being adjourned) convicted the appellants, 
who now appealed. 

Lorp Hewart, C.J., said that the magistrate was, in his 
opinion, not merely justified but correct in holding, as he did, 
that the fact that the whole advertisement was separated 
into a number of smaller pieces, each less than 12 feet high. 
did not evade the regulations. The appeal must be dismissed. 

CHARLES and SINGLETON, JJ., agreed. 

CounseL: J. C. Baillieu, for the appellants ; 
Gattie, for the respondent. 

Souicirors : Tucker, Turner & Co. ; Allen & Son. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Vernon 


Angfartygs A/B Halfdan ». Price & Pierce Ltd. 


Atkinson, J. 
SHIPPING—CHARTER-PARTY—TIMBER—FULL AND COMPLETE 


25th January, 1939. 


LoAD—SPACES LEFT BY LOADING BUNDLED TIMBER— 
WHETHER DaMAGE Deap FreiIGHT—RiGwr OF SHIPPER 
to TENDER BUNDLED TimBER—SuHip IN Facr Futty 


LoADED—RIGHTS OF SHIPOWNER. 

Action claiming a sum of money for dead freight. 

sy a charter-party made in 1937 between the plaintiffs, 
shipowners, and a firm of timber merchants, whose agents 
were the defendants, the shippers chartered from the owners 
a vessel of a carrying capacity of about 750 standards of 
timber to load at a named port in Finland a full and complete 
cargo of various forms of timber, including ~ slattings in 
bundles and/or laths in’ bundles ~ the quantity of 
slattings to consist of about 30 standards The charter- 
party was in the Baltwood form approved by the Timber 
Trade Federation. The ship duly loaded a cargo of some 
727 standards, and was fully loaded in the sense that she 
would not hold any more timber or broken stowage. The 
cargo contained 401 standards of bundled timber, although 
only 110 standards of bundled timber were specitied in the 
charter-party. It was admitted that, on average, LO per cent. 
more timber could be stowed unbundled than bundled, as 
the stowing of bundled timber involved leaving vacant 
spaces. The plaintiffs challenged the shipper’s right to 
ship more bundled timber than specified in the charter- 
party, and they claimed to be entitled to dead freight in 
respect of some thirty standards, amounting to £66. The 
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defendants deposited £75 with the Port of London Authority, 
and the plaintiffs sued to establish a lien for dead freight on 
that sum. The defendants contended that on the admitted 
facts the damages alleged to be due from the shippers were 
not dead freight. Cur. adv. vult. 

Atkinson, J., referred to “Scrutton on Charter-parties,” 
art. 161, and said that it was argued that dead freight only 
covered damage caused by the fact that a ship was not fully 
loaded, and not damage caused by the shipper’s furnishing a 
cargo less remunerative than that specified in the contract 
of charter. In his (his lordship’s) opinion, that dis- 
tinction was unsound; dead freight meant the damage 
caused by failure to furnish a full cargo in accordance with 
the contract. The master was bound to mitigate the owner’s 
loss, if he could, by taking in other, though less remunerative, 
cargo: Wallems Rederij A/S v. Muller (W. H.) & Co., Batavia 
[1927] 2 K.B. 99. It would be a strange result if, through 
mitigation of loss to the advantage of the shipper, the balance 
of damage were to change its character and the shipowner 
to lose hislien. Dealing with the claim, his lordship considered 
the various kinds of timber and their usual method of shipment, 
and said that it was impossible to construe the charter- 
party as excluding the right to ship bundled timber other than 
slattings and laths. The test must be what would be within 
the anticipation of the shipowner as likely to happen, and it 
was Clear on the evidence that any shipowner would anticipate 
that certain lines of timber would, or might, come bundled. 
The plaintiffs’ second contention was that there was an 
overriding duty to deliver a full and complete cargo, and 
that, even if there were an option to furnish bundled timber, 
the option could not be exercised in such a way as to involve 
leaving spaces which could not be filled with broken stowage, 
reference being made to ** Carver's Carriage by Sea,” s. 265, 
where there was a passage based on Cole v. Meek (1864), 
15 C.B. (N.s.) 795, which would have applied to the present 
case, if, as was not the fact, there had been any room left 
for broken stowage. There was in fact a full cargo. His 
lordship referred to observations of MacKinnon, J., in 
Mikkelsen v. Arcos Ltd. (1925), 134 L.T. 92, where - he 
referred to Cuthbert v. Cumming (1855), 10 Exch. 809, which 
might usefully be contrasted with Cole v. Meek, supra. The 
meaning of the contract here was that there could be a full 
load of any of the timbers specified, provided that, in so 
far as there was room for broken stowage, broken stowage 
was also supplied. The plaintiffs were really contending 
that a ship under Baltwood charter must furnish the most 
remunerative cargo possible. The claim failed. 

CounseL: A. W. Roskill, for the plaintiffs ; H. U. Willink, 
K.C., and P. H. Dean, for the defendants. 

Soxticitors: Sinclair, Roche & Temperley ; 
Crump & Son. 

[Reported by R. C. CALBURN, Esy., Barrister-at-Law.] 


Wm. A. 


Townsend v. Bishop. 

16th February, 1939. 

Res Judicata—Roav TRrarric—AccIDENT—FATHER DRIVEN 
BY Son AS AGENT—County Court AcTION BY FATHER 
AGAINST OTHER Driver DiIsMIssED—FINDING THAT SON 
NEGLIGENT—Hicu Court Action By SON AGAINST SAME 
DEFENDANT—WHETHER MAINTAINABLE. 


Lewis, J. 


Preliminary objection in an action for damages for personal 
injuries. 

In March, 1937, a collision took place between a car 
belonging to one, Walter Townsend, the father of the 
plaintiff, and a lorry belonging to the defendant, and driven 
by his servant. The plaintiff was driving his father’s car as 
his servant or agent. In 1937, the father brought an action 
against the present defendant in the High Court, in which 
he claimed damages resulting from the alleged negligent 
driving of the defendant’s lorry. The father in that action 


pleaded that at all material times he employed his son in his 





business, and he claimed damages for the loss of his son’s 
services owing to the injuries sustained by him in the collision. 
He also claimed damages for the loss of his car. No claim 
was made for damages in respect of the son’s injuries, nor was 
there any claim by the son himself for the loss of his share 
in the profits of the business. That action was remitted to 
the county court and the county court judge gave judgment 
for the defendant, finding that the plaintiff's son had been 
negligent. In the present case the son sued the defendant 
for damages for personal injuries, and for the loss of his share 
in the profits of the business in which he was engaged, in 
respect of the same collision as formed the subject of the 
previous litigation. The defendant denied negligence, and 
pleaded contributory negligence. It was contended for the 
defendant as a preliminary objection that the plaintiff was 
estopped from bringing the action by reason of the previous 
action in the county court, as all the points which could 
exist between the parties in the present action could have been 
decided in the county court action, and the matter was 
therefore res judicata, and it had already been found that the 
present plaintiff was negligent. 

Lewis, J., said that it was argued that, although there were 
two people who were quite different, the father had brought 
an action with regard to circumstances the same as those 
in the present action. It was said that, because the father 
was answerable for the negligence of his servant, or agent, 
in the circumstances of this particular case the father and 
son must be regarded as one individual, and that consequently 
the decision given by the county court judge was a decision 
between the same parties, namely the father and son, who 
were one, and the defendant. He could not agree with that. 
As he understood the matter and read Brunsden v. Humphrey, 
14 Q.B.D. 141, there was no warrant for saying that, because 
the plaintiff in the present action had been found guilty of 
negligence in an action to which he was not a party, but where 
he was the agent of the plaintiff, the defendant in the present 
action was entitled to say that the decision given in the county 
court was one on litigation between the same parties. The 


. preliminary objection failed and the trial must proceed. 


CounsEL: Ashe Lincoln, for the plaintiff ; Armstrong-Jones , 
for the defendant. 
Soricirors: Beach & Beach; Stanley & Co. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Criminal Appeal. 
R. v. Findlater. 


Lord Hewart, C.J., Charles and Humphreys, JJ. 
19th December, 1938. 
CriminaL LAaw—DeBENTURES IN Company—HovusE-to- 

House Orrer To PuBLic—MEANING OF “ DEBENTURE ” 

-~CompaNntes Act, 1929 (19 & 20 Geo. 5, c. 23), ss. 356 (1) (7), 

380 (1). 

Appeal from conviction. 

The appellant, Findlater, was convicted and bound over on 
charges of conspiring to contravene, and procuring certain 
persons to act in contravention of, s. 356 (1) of the Companies 
Act, 1929. He was a director of a company which carried on 
the business of growing mushrooms. The company was 
financed by the sale of * units,” called “* founders’ units,” 
by canvassers. Those who purchased “ units” received 
certificates called ‘* founders’ unit guarantee certificates,” 
in which the company undertook as follows: (1) That for 
twenty-one years it would plant and cultivate mushroom 
beds, and market the mushrooms at the best prevailing prices ; 
(2) that for a similar period it would pay to the certificate- 
holder profits proportionate to 50 per cent. of the net profits 
arising from the total sales of mushrooms marketed by the 
company, the proportion to be based on the number of units 
issued by the company ; (3) that the proportion of the annual 
profits payable to the holder of the certificate should not 
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10 h.p. motoring at 
its Best The highly successful Vauxhall Ten is now in 


its second year. A policy of consistent improvement has been followed, with the 


result that over 25,000 have been sold. 


OVER 40 M.P.G. 


You can buy a cheaper car, but you cannot buy cheaper 
real motoring. Although a small Vauxhall, this Ten is 
by no means a small car. Yet it has baby car running 
costs (over 40 m.p.g. with normal driving). It 1s lively, 


MECHANICAL FEATURES INCLUDE: All-steel but is also roomy ; smart ; comfortable ; safe. The 


chassis-less construction : trouble-free independent 








springing: controlled synchromesh: hydraulic 
brakes : overhead valves: six-phase carburation : 
fully counter-weighted crankshaft: compensated 
voltage control. 


EQUIPMENT INCLUDES: Safety glass all 


round: self+cancelling direction indicators: twin . 


mechanical windscreen wipers: rear side arm- 
rests: body conformity front seats (adjustable) : 
Luggage boot at rear. On de Luxe Saloon (£175) 
No-draught Ventilation, sliding roof, etc. 
















Beta Socween 


Vauxhall all-steel principles of construction are now 
being adopted by other prominent manufacturers. But 
still Vauxhall leads. Together with many other advan- 
tages, it offers the riding comfort of the special Vauxhall 
system of independent suspension. If you are used to 
ordinary motoring, why not ring the nearest Vauxhall 
Dealer to-day ? He’ll gladly let you drive a Ten 
without obligation. 


VAUAHALL 
10 


There are also Vauxhalls 
of 12 h.p.» 14 h.p. and 
25 hp. at prices from 
£189 to £630. All are 
available on convenient 
terms. A postcard to 
Vauxhall Motors, Luton, 
Beds. (Luton 2600) will 
bring unusual and in- 
teresting literature. 
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FAMOUS MEN PLEAD HUMANITY’S CAUSE 
MR. 


WINSTON 
CHURCHILL 


writes : 


“The Royal Cancer 
Hospital is doing work 
of which the Nation 
should be proud. It is 
fighting this fell disease 
—trying to establish its 
cause and discover a 
cure — providing beds 
for patients and keep- 
ing those who are 
inoperable free from 
pain. If those who have contemplated, even for an 
instant, the possibility of being one day themselves in 
the clutch of cancer subscribe to the fund, the present 
difficulty of raising sufficient money to continue the 
work should be easily overcome.” 


Che Royal 
Cancer Hospital 


FREE ) 
LONDON, S.W.3. 





The Rt. Hon. Winston Churchill, P.C., C.H., M.P. 


FULHAM ROAD - - - 








84 pp. 8vo.] 


THE PRINCIPLES AND PRACTICE 
OF SOLICITORS’ ACCOUNTS 


[Ist Edition, 1935. 


W. HOLLAND, Incorporated Accountant. 


| 
This work is intended primarily for the small practitioner and 
practical considerations have been kept constantly in mind. 

| 


The advantages of separate or combined Cash Books and 
Ledgers are discussed and specimen entries of most types of 
transactions illustrate their use. The Cash Journal system is 
carefully explained and specimen entries identical with those 
used in the example of the combined records effectively 
contrast the two methods. 





Special attention has been given to the accounting for 
payments into or withdrawals from Client Account of money 
belonging to the solicitor. An explanation is given of the entries 
recording transfers between Client Account and the solicitor’s 
own bank account while a method is described whereby such | 
transfers may be altogether avoided. 
Price 4/- net. 


Post free 4/3 Abroad 4/6 








; 
GEE & CO. (Publishers), Ltd.,6, Kirby St., London, E.C.| 
THE CITY LIBRARY, 27-28, Basinghall St., London, E.C.2 
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NINTH EDITION, 1935. 
TURNER’S INDEX TO THE 


COMPANIES ACT 1929 


BEING A REPRINT OF THE ACT BOUND 
UP WITH AN INDEX 


By CECIL W. TURNER, 


of Lincoln's Inn, Barrister-at-Law. 





The Companies Act is so frequently referred to by all 
who deal with Company matters that some work which will 
render such reference quick and easy is a necessity. 


“‘Turner’s Index,”’ containing an exact reproduction of the 
text of the Act, bound up with an index, provides this 
essential assistance for lawyers, accountants and company 
secretaries. The Index to this edition runs to 70 pages. 


Price 9s. 6d. net, or by post 10s. 
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be less than 10 per cent. per annum of the total amount of 
money subscribed by the holder of the certificate ; (4) that 
the company would arrange for delivery to the certificate- 
holder of a capital sinking fund bond, to be issued by the 
Crown Life Insurance Company, or any other reputable 
insurance company, which bond should guarantee to the 
holder the return of the subscribed capital under the certificate, 
intact, at the expiration of twenty-one years; and (5) that 
the holder of the certificate should have the right to transfer 
the unit by giving thirty days’ notice to the company. The 
appellant now appealed against his conviction. By s. 356 (1) 
it is unlawful “for any person to go from house to house 
offering shares for subscription or purchase to the public . . .” 
By s. 356 (7) “ shares” includes debentures. 

CHARLES, J., giving the judgment of the court, said that 
the first ground of appeal was that the founders’ unit guarantee 
certificate was not a “share”; and that contention was 
generally accepted. There then arose the question whether 
or not such a document was a “‘debenture”’ so as to bring it 
within s. 356 (1). That very question was considered by 
Goddard, J., in R. v. Naiman, Soskin, and Wilson (1938) 
(unreported), and he came to the conclusion that the docu- 
ment which the court was now considering was a debenture. 
The court agreed with the opinion which he expressed in that 
case. It was clear that there had never been any precise defini- 
tion of a debenture. See per Lindley, J., in British India 
Steam Navigation Company v. Inland Revenue Commissioners 
(7 Q.B.D. 165, at p. 172). The founders’ unit guarantee 
certificate did appear to contain what was implicit in the 
widest definition of a debenture—namely, an acknowledgment 
of an existing debt. It was urged for the appellant that there 
was no acknowledgment of an existing debt because, even 
if there were a debt or obligation to pay, it was not an 
immediate debt but referred to something payable in the future. 
But reference to the judgment of Sargant, L.J., in Lemon v. 
Austin Friars Investment Trust, Ltd. [1926] Ch. 1, made it 
clear that such an argument could not be sustained. The 
appellant haa clearly conspired with the canvassers to con- 
travene s. 356 (1) of the Act of 1929, because, by his own 
admission, he was well aware of the course adopted by the 
canvassers. The argument that he would not have acquiesced 
in that course had he known that it was unlawful was contrary 
to the first principles of law. In the circumstances, also, it 
was immaterial that he had never met the canvassers. The 
appeal must be dismissed. 

CounseL: R. F. Levy, K.C., Quintin Hogg and J. Grimond, 
for the appellant; G. B. McClure, for the Crown. 

Souicitors: Herbert Baron & Co.; Director of Public 
Prosecutions. 

[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Probate, Divorce and Admiralty Division. 
Cohen v. Cohen. 
Hodson, J. 18th January, 1939. 


Divorce — DresertTION — HusBAND DeEsERTING Party — 
Petitions AT INTERVALS FILED AND SERVED AFTER 
INCEPTION OF DESERTION—EARLIER PETITIONS DISMISSED 
—PrERIOoDS OF DESERTION AGGREGATING THREE YEARS— 
Held, TurezE YEARS MUST BE CONTINUOUS—PETITION 
DISMISSED—MATRIMONIAL Causes Act, 1927 (1 Edw. 8, 
and 1 Geo. 6. c. 57), s. 2 (6). 


This was a wife’s undefended petition for dissolution of 
marriage on the ground of desertion for three years immediately 
preceding the presentation of the petition. 

Hopson, J.: The petitioner in this case, Mrs. Dorothy 
Gertrude Cohen, was married to her husband, Max Jacques 
Cohen, in 1921, and the only child of the marriage was born in 
April, 1923. Two years after the birth of the child, the wife 
was sent home to her mother by her husband in circumstances 
which amounted to desertion, and the husband has deserted 





her ever since. However, events which have happened since 
make it, in my view, quite impossible for me to hold that 
desertion has subsisted for three years immediately preceding 
the presentation of this petition. The petitioner presented 
a petition for dissolution of marriage on 21st March, 1930, 
in which she alleged that her husband had been living with 
another woman for a period of about six months during 1929. 
The husband put in an answer to that petition, and nothing 
further was done. The petitioner says that she did not go on 
with it because she had not the means and because she could 
not find the woman. However, that petition remained on the 
file until it was dismissed on 4th May, 1937, to make way 
for a further petition for dissolution of marriage, also on the 
ground of adultery, which the wife presented on 25th May. 
I am told that that petition was served upon the respondent. 
There is no indication on the court file whether or not it was 
served. At any rate, no answer was put in, and the petition 
remained on the file till it was dismissed on Ist March, 1938, 
to make way for the present petition. The circumstances 
are, therefore, that, between 21st March, 1930, and 4th May, 
1937, and between 25th May, 1937, and Ist March, 1938, the 
petitioner had petitions on the file, both of which had been 
served on the respondent, in which she was praying that her 
husband should be kept away from her, and, indeed, praying 
for the maximum relief to which she was entitled—namely, 
a dissolution of the marriage. In those circumstances, | 
regret to say that I feel I am precluded by the decision of the 
Court of Appeal in Stevenson v. Stevenson [1911] P. 191, 
from granting the petitioner the relief she seeks. Lord Cozens- 
Hardy, M.R., says quite plainly, at p. 194: “‘ The presentation 
of the petition and its continuance on the files of the court 
prevented the subsequent desertion from being without excuse. 
She was praying the court to require her husband to keep 
away.” I am bound by that decision. I do not think that 
I can distinguish it from this case. I have been referred to 
a decision of Sir Boyd Merriman, P., in Bush v. Bush 
(83 Sox. J. 16), in which a somewhat similar proposition 
was argued, but without success. Sir Boyd Merriman, P., 
also felt himself bound by the passage to which I have 
referred in Stevenson v. Stevenson. In Bush v. Bush the 
judgment is concluded by a passage to the effect that, as 
regards a suggestion that it was possible to add together a 
period of desertion occurring before an earlier petition, and 
the period occurring after the dismissal of that petition, in 
order to make up the three years’ period, that might have to 
be considered in due course in an appropriate case. 
Mr. Grazebrook argues in this case that the period of desertion 
of three years was complete before 1930 when the first petition 
was presented, and, indeed, had subsisted for five years then, 
and that there is no reason why one should not add together 
the necessary period when there was no petition on the file 
so as to make the three years run up to the moment 
immediately preceding the presentation of this petition. 
I confess that I feel myself quite unable to do that, and, 
having regard to the authority to which I have referred, 
I cannot see how it can possibly be said that the desertion 
runs up to the date of the presentation of this petition 
namely, 2nd March, 1938. In those circumstances, the 
petition must be dismissed. 
CounsEL: H. B. D. Grazebrook, for the petitioner. 


Soricitors : Percy Bono & Griffith. 
[Reported by J. F. COMPTON-MILLER, Esq., Barrister-at-Law.! 








Obituary. 
Sirk ROBERT WALLACE, K.C. 


Sir Robert Wallace, K.C., Chairman of the County of 
London Sessions from 1907 to 1931, died in London on 
Sunday, 19th March, in his eighty-ninth year. He was 
called to the Bar by the Middle Temple in 1874, and joined 
the North-Eastern Circuit. He took silk in 1894. In 1895 
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he was elected Liberal M.P. for Perth, and he held the seat 
until his appointment as Chairman of the County of London 
Sessions in 1907. He was made a Bencher of his Inn in 
1901, and he was Treasurer in 1924. 
of Knighthood in 1916. 

Mr. C. G. N. MORGAN. 

Mr. Charles Gwyn Noel Morgan, M.A. Oxon, M.C., Barrister- 
at-Law, of Tanfield Court, Temple, E.C., died on Saturday, 
18th March, at the age of forty-three. Mr. Morgan, who was 
educated at Llandovery and Keble College, Oxford, was 
called to the Bar by the Middle Temple in 1927. He was 
Chairman of the Central London District of the British 
Legion, and he was also Secretary of the Llandovery Old 
3oys’ Association. 

Mr. G. B. ELLIS. 

Mr. George Beloe Ellis, solicitor, senior partner in the 
firm of Messrs. G. B. & L. Ellis, of Chancery Lane, W.C., 
died on Tuesday, 14th March, at the age of seventy-eight. 
Mr. Ellis was admitted a solicitor in 1883. 

Mr. T. PIERCY. 

Mr. Thomas Piercy, solicitor, of Leeds, died at Whitkirk, 
on Thursday, 16th March, at the age of eighty-eight. 
Mr. Piercy was admitted a solicitor in 1883. 

Mr. J. E. PINK. 

Mr. John Edward Pink, solicitor, a partner in the firm of 
Messrs. Pink, Marston & Birch, of Portsmouth, died at 
Southsea, on Tuesday, 21st March, in his seventy-third year. 
Mr. Pink, who was admitted a solicitor in 1889, was Mayor 
of Portsmouth in 1903. 

Mr. S. WHITE. 

Mr. Sidney White, LL.D., B.A,, 
Newington, died at Eastbourne on Saturday, 18th March, 
in his eighty-second year. Mr. White was admitted a solicitor 


retired solicitor, of Stoke 


in 1880 and was Town Clerk of Stoke Newington from 1913 


to 1926. 
Mr. G. J. M. WHYLEY. 

Mr. Gregory John Morrah Whyley, M.A., LL.B. Camb., 
solicitor, head of the firm of Messrs. Mark Whyley & Son, 
of Bedford, died at Bedford on Tuesday, 2st March. 
Mr. Whyley, who was admitted a solicitor in 1904, succeeded 
his father as Coroner for North, East and South Bedfordshire. 





Societies. 
The Law Society’s School of Law. 


The Law Society held a reception for past and present 
students of the School of Law at the Society’s Hall, Chancery 
Lane, on the 16th March. Lord Justice pu Parca, presided. 

His lordship, who was introduced by Mr. D. L. BATESON, 
Chairman of the Legal Education Committee, said that he had 
come to talk to those who were starting out on the first stages 
of the road which was to lead to fame, fortune, and—what 
was more important—happiness in the profession they had 
chosen. He had heard someone ask a young legal student, 
who was not very well off, what he would do if he failed to get 
briefs at first, and the student had replied that he had not 
contemplated such a possibility. That was the spirit in which 
to face life. It was difficult for him to put himself in the place 
of those who were listening to him, but he counselled them to 
make the most of the priceless possession of youth and not to 
“fear their fate too much.” 

Youth had, however, its disadvantages. If they looked too 
young, they might find it difficult to impress their clients. 
A friend of his, now a London magistrate, was. in his early 
days, offered a fee of one guinea by an affectionate wife foi 
defending her husband. who had been somewhat over-acute 
in business. On interviewing the prisoner, who was awaiting 
trial in the cells beneath the court, he was asked : \re you 
going to defend me?” ‘ Yes.” ‘Who paid you?” 
whereupon the prisoner said: ‘*‘ You are too 
I will defend myself ”’ ! 


** Your wife ”’ 
young; give me the guinea. 


He received the honour 


| 
| 
| 





His lordship said that while examinations could not be 
regarded as the final criterion of learning, they should not be 
despised. Although it might be true to say that a great many 
of those who did not do well in examinations became successful 
later on, it was also true to say that nearly all those who 
distinguished themselves in examinations rose to great heights. 
Sometimes answers were given in examinations which did not 
marks they merited. In a recent Bar examination the 

‘** How are Admiralty actions tried in this 

candidate—who had evidently not been 
answered: ‘‘ Admiralty actions in 
this country are usually tried by a judge of the High Court 
sitting with two Plymouth Brethren’?! In another examina- 
tion one of the questions concerned a client who had got into 
every conceivable difficulty, and the candidates were asked 
to “advise A.” One student, who was now a busy and 
efficient solicitor in the City, wrote: ‘‘ Dear Sir, L think it 
right to point out that it is most unfortunate that you did not 
consult me at an earlier stage. If you had sought my advice 
at the beginning, my charges would have been very small, and 
you would been deal of trouble and 
expense ”’! 

Lawyers were inclined to be conservative, but they should 
be willing to adapt themselves to changes. There were 
plenty of things in the law that required altering, but they 
should be quite sure that the changes were to be for the 
better and that the promoters of new legislation grasped 
its full implications. He was not certain if all the recent 
changes, whether good or bad, had been made by people 
who knew exactly what they meant. 

It was a privilege to be associated in any capacity with 
the legal profession, which was the pride of this country 


get the 
question was put: 
country ?”’ One 
brought up in England 


have saved a great 


and the envy of many others. He was in Belgium some 
years », and had heard someone declare publicly that the 
legal system there was the admiration of the world. He 
imagined the same thing was said in practically every country, 
but he preferred that remarks of that kind should come 
from outside the profession. He wished that the rules of 


law between citizens which obtained in most civilised countries 
could be established all over the world between nations. 
We in this country should be thankful that we had a law 
which was administered without fear or favour. 


Solicitors’ Managing Clerks’ Association. 
THE INHERITANCE (FAMILY PROVISION) Act, 1938. 

At a meeting of this Association, held on the 3rd March, 
at’ Lincoln’s Inn, Lord Justice CLAUSON took the chair and 
Mr. M. R. C. OverTON delivered a lecture on the Inheritance 
(family Provision) Act, 1938. 

He said that, having regarded restriction of testamentary 
disposition as a survival from the dark ages, he had been 
amniazed and shocked to hear of the passing of this Act. Freedom 


of testamentary disposition had, however, quite a_ short 
history in this country. The new Act was framed upon 
legislation which had been adopted by New Zealand and 


Australia early in the century, and, at any rate in the beginning, 
English juries would perhaps seek assistance from Dominion 
eases. The Act would come into operation on the 13th July, 
1939. It applied to the estate of 2 person who died after the 
commencement of the Act, had been domiciled in England, 
left a will, left a dependant, and bequeathed less than two- 
thirds of the income of the net estate to a surviving spouse. 
A dependant was a wife or husband, an unmarried daughter 
an infant son, or a son or daughter who, by reason of a mental 
or physical disability, could not maintain himself or herself. 
Such a dependant could apply to the court for relief, and the 
court might order reasonable provision to be made out of 
the net \n application had to be made within six 
months after the first general grant of probate or the taking out 
of letters of administration. After six months, however, a 
dependant might apply to the court for maintenance out of 
property the income of which was applicable for the main- 
tenance of another dependant; in other words, the court 
might rob Peter to pay Paul. The court might have regard 
to various matters, including particulars of the testator’s 
If the personal representatives chose to be hostile 
might find himself unable to ascertain these 
particulars. Presumably, however, an obstructive personal 
representative ran the risk of having to pay costs incurred 
through his attitude. 

A solicitor might find himself in difficulties if a client 
wished to be advised how to exclude an unmarried daughter 
on the ground that she was illegitimate. The court would 
probably not allow a statement of illegitimacy by the testator 
to be given in evidence, following the Russell rule. The 
safest course might be to make the client sign two separate 
statements, the first setting out the belief that the child was 
not his, with reasons; the second giving a list of persons 


estate. 


estate. 


the applicant 
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who could, if required, prove non-access in case the court 
held that the Russell rule applied and that the client’s own 
statement bastardising the child could not be accepted. 
The court could not use the Act to give effect to an unfulfilled 
intention of the testator, or make an entirely different will 
in favour of the applicant: it could only make an order 
for adequate provision. Nor was the Act designed as a 
supplement to the Poor Law for the purpose of continuing 
after a men’s death his legal obligation to support his wife 
and dependant children; nor could the scale of relief be 
fixed by reference to what the applicant would have received 
under an intestacy. ‘‘ Reasonable provision’’ was not 
limited to the bare means of existence. 

There were probably only two effective ways of evading the 
Act. The first was to die before it came into operation, and 
the second was to become domiciled abroad. 
Appeal in New Zealand had decided that it was impossible 
to contract out of the Act, following the principle laid down 
by the House of Lords in Hyman v. Hyman [1929] A.C. 601, 
relating to maintenance after divorce. If, however, a contract 
made reasonable provision for the applicant’s maintenance, 
the applicant would not be likely to induce the court to take a 
sympathetic view. 

Lord Justice CLAUSON said that during the passage of the 
Bill he had felt alarm at a danger which was inherent in the 
early drafts. All confidential advisers knew that many 
families were distressed by troubles and scandals which they 
desired to keep secret. A testator might have good reason 
to disinherit a particular child, and yet be extremely unwilling 
even to hint at the reason, except under the seal of professional 
The limitation of the Act for practical purposes to 
the maintenance of infant children removed much of the 
danger but not all. The Act would probably only affect 
estates of less than about £5,000, because the testator with 
a large sum to leave could easily dispose of it by settlement 
inter vives and evade the Act altogether. <A solicitor advising 
a client who proposed to make a harsh or unjust will could, 
without explaining the precise operation of the Act, warn 
him that the court might undo his dispositions. Many 
statutes had a greater indirect than a direct effect, and this 
Act might give solicitors a powerful instrument with which 
to deter testators from misusing their power. 


University of London Law Society. 
ANNUAL DINNER. 

The University of London Law Society held its anuual 
dinner at Frascati’s Restaurant on Wednesday,-the Ist 
March, Mr. Reginald Gill, LL.B., President of the Socicty, 
being in the chair. 

The Solicitor-General, Sir Terence O’Connor, K.C., M.P., 
responded to the toast to the guests, proposed by the President. 

* The University of London,”’ was proposed by Dr. W. B. Inge 
and responded to by Sir Allen Mawer (Provost of University 
College). 

Mr. P. R. Barry, K.C., proposed ‘‘ The University of London 
Law Society,” and Miss Sheila Ritter, Hon. Secretary, replied. 

“The President’’ was proposed by Mr. Charles Levy, 
Barrister-at-Law. 


secrecy. 








Parliamentary News. 
Progress of Bills. 
House of Lords. 

Bacon Industry (Amendment) Bill. 

Read Third Time. 

Cancer Bill. 


In Committee. 
City of London (Various Powers) Bill. 


{21st March. 


{21st March. 


Read Third Time. {16th March. 
Conway Gas Bill. 

Read Third Time. [21st March. 
Defence Loans Bill. 

Reported, without Amendment. [21st March. 
Exeter Extension Bill. 

Read Second Time. [22nd March. 
Kirkcaldy Corporation Order Confirmation Bill. 

Considered on Report. {22nd March. 


London Gas Undertakings (Regulations) Bill. 


Committed. {[2ist March. 
Maryport Harbour Bill. 
Read Third Time. [21st March. 


Methodist Church Bill. 


Read Third Time. 22nd March. 
Mining Industry (Welfare Fund) Bill. 
Read Third Time. [16th March. 


The Court of 








Stroud District Water Board &c. 





Ministry of Health Provisional Order (Blackburn) Bill. 
Read Third Time. [22nd March. 
Ministry of Heaith Provisional Order (Colchester) Bill. 
tead First Time. [16th March. 
Ministry of Health Provisional Order (Hastings) Bill. 
Read Third Time. [22nd March. 
Ministry of Health Provisional Order (Leyton) Bill. 

Read Third Time. [22nd March. 
Ministry of Health Provisional Order (Luton Extension) Bill. 
Read Third Time. [22nd March. 

Ministry of Health Provisional Order (Newbury) Bill. 
Read First Time. [16th March. 
Ministry of Health Provisional (South Staffordshire 
Joint Hospital District) Bill. 
Read Third Time. 
Mumbles Pier Bill. 
Committed. 
Patents and Designs (Limits of Time) Bill. 
Read Third Time. {2ist March. 
Scottish Union and National Insurance Company Bill. 
Read Second Time. [16th March. 


Order 
[22nd March. 


[15th March. 


sill. 
Committed. {15th March. 
Willenhall Urban District Council Bill. 


Read First Time. [21st March. 


House of Commons. 


Adoption of Children (Regulation) Bill. 


Reported with Amendments. [21st March. 
Camps Bill. 

Read First Time. [20th March. 
China (Currency Stabilisation) Bill. 

Read Second Time. [20th March. 
City of London (Various Powers) Bill. 

Read First Time. [16th March. 


Consolidated Fund (No. 1) Bill. 


Read Second Time. {22nd March. 
Conway Gas Bill. 

Read First Time. {21st March. 
Cotton Industry (Re-organisation) Bill. 

Read First Time. {16th March. 


Czecho-Slovakia (Restrictions on Banking Accounts, etc.) Bill. 
Read Second Time. 22nd March. 
Kirkcaldy Corporation Order Confirmation Bill. 
Read Third Time. {20th March. 
Local Government Amendment (Scotland) Bill. 
Read First Time. [16th March. 
Ministry of Health Provisional Order (Colchester) Bill. 
Read Third Time. {17th March. 
Ministry of Health Provisional Order (Newbury) Bill. 
Read Third Time. [17th March. 
Newquay and District Water Bill. 
Committed. {21st March. 
North Metropolitan Electric Power Supply Bill. 
Reported with Amendments. [16th March. 
Prevention of Damage by Rabbits Bill. 
Read Second Time. 
Protection of Animals (No. 2) Bill. 
Read First Time. 
Public Trustee (General Deposit Fund) Bill. 
Committed. 


[21st March. 
[16th March. 


[20th March. 
Riding Establishments (Registration and Inspection) Bill. 
Read Second Time. {17th March. 
Sea Fisheries Provisional Order (Tollesbury and West Mersea) 
Bill. 
Read Second Time. 22nd March. 
South Shields Corporation (Trolley Vehicles) Order Confirma- 
tion Bill. 
Read First Time. 
Wear Navigation and Sunderland Dock Bill. 
Reported with Amendments. 
Willenhall Urban District Council Bill. 
Read Third Time. 


[21st March. 
[16th March. 


{17th March. 





Legal Notes and News. 


Honours and Appointments. 


The King has approved a recommendation of the Home 
Secretary that Mr. CHARLES Doucuty, K.C., be appointed 
Recorder of Brighton to succeed The Hon. Mr. Justice Cassels. 

The Lord Chancellor has appointed Mr. A. R. W. Low, 
of 2 Mitre Court Buildings, Temple, E.C.4, to be the Secretary 
of the Committee to consider the law of defamation. 
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Notes. 

The next Quarter Sessions of the Peace for the Borough of 
Wolverhampton will be held at the Sessions Court, Town 
Hall, North Street, Wolverhampton, 14th April, 
at 10 o’clock in the forenoon. 

The thirty-sixth annual general meeting of the Liverpool 
Law Clerks’ Society will be held in the Lecture Room, 10, Cook 
Street, Liverpool, on Tuesday, 28th March, at 6.15 p.m. 
prompt. The chair will be taken by the President, 
Mr. Godfrey E. Castle. 

At the annual meeting of the Legal and General Assurance 
Society Limited, to be held on the 2nd May next, the directors 
will recommend payment of a final dividend for the year 
1938 at the rate of one shilling and threepence per share 
free of income tax and a bonus at the rate of threepence per 
share, free of income tax, both payable on the Ist July, 1939. 

A programme of privileged visits to places of historic 
interest has been arranged in aid of King Edward’s Hospital 
Fund for London. The first visit will be to St. James’s 
Palace (including Chapel Royal) on Wednesday, 19th April, 
at 2.30 p.m. Further particulars may be obtained from the 
Secretary, King Edward’s Hospital Fund for London, 10, Old 
Jewry, London, E.C.2. 


on Friday, 


The next examinations of the Association of Certified and 
Corporate Accountants will be held on 6th, 7th and 8th June, 
in Belfast, Birmingham, Bristol, Cardiff, Cork, Dublin, 
fdinburgh, Glasgow, Hull, Leeds, Liverpool, London, 
Manchester, Newcastle-on-Tyne, Nottingham, Plymouth and 
Sheffield. Women are eligible under the Association’s 
regulations to qualify as Certified Accountants upon the same 
terms and conditions as are applicable to men. Particulars 
and forms are obtainable at the offices of the Association, 
50, Bedford Square, London, W.C.1. 


Wills and Bequests. 


Mr. Alfred Dickinson, solicitor, of Aughton, 
left £84,637, with net personalty £76,691. 

Mr. Frederick William Thompson, retired solicitor, of 
Grantham, left £104,549, with net personalty £97,582. 

Mr. William Arthur 
Birkenhead, left £84,959, 

Mr. Ernest John James (otherwise 
solicitor, of Bathwick and of Trowbridge, 
net personalty £12,133. 

Mr. William Elmslie 
London, left gross estate of the 
net personalty £2,413 3s. 2d. He left £25 to the Vicar of 
Emmanuel Church, Harrow Road, for use in the Sunday 
school; £20 to the Fern Street Settlement in the East End ; 
£20 to the Home for the Dying, Hereford Road; £20 to 
Charing Cross Hospital; and £10 each to four specified 
employees of William Whiteley, Limited, Bayswater. 


Ormskirk, 


Weightman, solicitor, of Oxton, 
with net personalty £83,536. 

Ernest John) White, 
left £16, = with 


Wilkinson, solicitor, of Maida Vale, 
value of £2,524 Os. 7d., with 








Court Papers. 
Supreme Court of Judicature. 


Rota OF REGISTRARS IN ATTENDANCE ON 


Mr. JusTICE 
FARWELL. 


EMERGENCY APPEAL Court 
Rota. No. I. 

Mr. Mr. Mr. 

Ritchie Blaker Andrews 

Blaker More Jones 

More Hicks Beach Ritchie 

Hicks Beach Andrews Blaker 

Andrews Jones More 

Jones Ritchie Hicks Beach 


Group A. Grove B. 
Mr. Justice Mr. Justice Mr. Justice Mr. Justice 
BENNETT. Srmonps. CROSSMAN. Morton. 
Non- Witness. Non- Witness. 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
27. More Ritchie Jones Hicks Beach 
28 Hicks Beach Blaker Ritchie Andrews 
29 Andrews More Blaker Jones 
30 = Jones Hicks Beach More Litchie 
31 Ritchie Andrews Hicks Beach Blaker 
April 1 Blaker Jones Andrews More 
*The Registrar will be in Chambers on these days, also on the days 
when the Court is not sitting. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June. 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 13th April 1939. 
Middle t Approxi 
Div. Price mate Yield 
Months. 22 Mar. with 
1939. redemy ion 


Flat 
Interest 
Yield. 


ENGLISH GOVERNMENT ees 8. d. 
Consols 4% 1957 or after... 104 13 10 
Consols 24% : ya30 — 
War Loan 34% 1952 « or after = JD 
Funding 4% Loan 1960-90 .. .. MN 
Funding 3% Loan 1959-69 .. = 22 
Funding 2?% Loan 1952-57 is JD 
Funding 24% Loan 1956-61 i AO 
Victory 4% Loan Av. life 21 years MS 
Conversion 5% Loan 1944 64 ae MN 
Conversion 34%, Loan 1961 or after AO 
Conversion 3% Loan 1948-53 in MS 
Conversion 23% Loan 1944-49 is AO 
National Defence Loan 3% 1954-58 JJ 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock .. ¥: 7 oa AO 32 
Guaranteed 27% Stock (Irish Land 

Act) 1933 or after .. e _ JJ 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after bs se JJ 
India 43% 1950-55... ‘ oe 
India 34% 1931 or after JAJO 
India 3% 1948 or after ; JAJO 
Sudan 44%, 1939-73 Av. life 27 years FA 
Sudan 4% “1974 Red. in part after 1950 MN 
Tanganyike 1 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% ** T.F.A.” Stock 1942-72 J.J 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 JJ 
Australia (Commonw’th) 3°, 1955-58 AO 
*Canada 49, 1953-58 = = MS 
Natal 3% i92 9-49 .. a JJ 
New South Wales 34% 1930- 50 i JJ 
New Zealand 3% 1945 cs i AO 
Nigeria 4% 1963. os = - AO 
Queensland 33% 1950-70... ov JJ 
*South Africa 340/ 1953-73 .. a JD 
Victoria 34% 1929-49 ai as AO 


CORPORATION STOCKS 
Birmingham 3% 1947 or after - JJ 
Croydon 3% 1940-60 . a nt AO 
*Essex County 33% 1952-72 Rs JD 
Leeds 3% 1927 or after JJ 
Live rpool 34% Redeemable by agree- 
ment with holders or by pure hase. 
London County 24% , Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
Manchester 3% 1941 or after ae FA 
Metropolitan Consd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% “A” 
1963-2003 .. re o* | Sa 
Do. do. 3% | “ B”’ 1934-2003 > MS 
Do. do. 3% ‘‘ E” 1953-73 - JJ 
*Middlesex C Jounty Council 4% 1952-72 MN 
* Do. do. 44% 1950-70 ce c- a 
Nottingham 3% Irredeemable .. MN 
Sheffield Corp. 34% 1968... + JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture .. JJ 96 
Gt. Western Rly. 44% Debenture .. JJ 106 
Gt. Western Rly. 5% "De benture 1154 
Gt. Western Rly. 5% Rent Charge .. 1074 
Gt. Western Rly. 5% Cons. Guaranteed MA 101 
Gt. Western Rly. 5% Preference .. MA _ 80 
Southern Rly. 4% Debenture = JJ 95 
Southern Rly. 4% Red. Deb. 1962-67 1014 
Southern Rly. 5 5% Guaranteed -- MA 107 
Southern Rly. 5% Preference -- MA 914 
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* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at 'he latest date 








